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On September 17, 2025, the US Securities and Exchange Commission (SEC) approved a policy
statement (the Statement) that allows companies to include mandatory arbitration clauses in their
governing documents for investor claims, reversing its longstanding practice of prohibiting
companies intending to go public from doing so.

Mandatory arbitration provisions in governing documents require investors to resolve disputes they
have against the issuing company through arbitration, and are considered controversial by some
because they effectively result in investors waiving their rights to litigate in court. The SEC’s shift in
policy is made following a “number of developments” in US courts’ interpretation of the Federal
Arbitration Act and, seemingly, in an attempt to reduce regulatory interference for companies
looking to go public. SEC chairperson Paul Atkins stated that the changes set out in the Statement
“are among the first steps of my goal to make IPOs great again”

The Statement has not been without criticism, however, with some viewing it as a shift away from
consumer protection. Indeed, the decision itself only passed by three-to-one majority, on account of
a forceful dissenting opinion from Caroline Crenshaw, the only Democratic SEC commissioner on
the panel, who stated that the Statement “finds another way to stack the deck against investors —
this time primarily small, retail shareholders in public companies”.

It remains to be seen whether companies that IPO will decide to include mandatory arbitration
provisions in their governance documents, however it is clear that — as a result of the SEC’s policy
shift towards greater flexibility for issuers —they now can do so. That said, issuers intending to
include mandatory arbitration provisions must ensure that those provisions are enforceable as a
matter of relevant state law; the Statement itself notes there is uncertainty regarding the
intersection of federal law (which recognises the enforceability of these provisions) and state law
(which, in some cases, does not).

This article is available in the Jenner & Block Japan Newsletter. /| Z ?acE(fJenner & Block= 12—

AL R—IZEHBEEINTWET,


https://www.jenner.com/en/people/elizabeth-a-edmondson
https://www.jenner.com/en/people/james-rogers
https://www.jenner.com/en/people/kenneth-beale
https://www.jenner.com/en/people/connor-ross-gray
https://www.sec.gov/files/rules/policy/33-11389.pdf
https://www.jenner.com/en/news-insights/publications/jenner-and-block-japan-newsletter-october-2025
https://www.jenner.com/ja/news-insights/publications/jenner-and-block-japan-newsletter-october-2025
https://www.jenner.com/

Related Attorneys

Elizabeth A. Edmondson

Partner
eedmondson@jenner.com
+1212 8911606

James Rogers
Partner
jrogers@jenner.com
+44 330 060 5463

Kenneth Beale

Partner
kbeale@jenner.com
+1 202 637 6380


https://www.jenner.com/en/people/elizabeth-a-edmondson
https://www.jenner.com/en/people/elizabeth-a-edmondson
mailto:eedmondson@jenner.com
tel:%2B12128911606
https://www.jenner.com/en/people/james-rogers
https://www.jenner.com/en/people/james-rogers
mailto:jrogers@jenner.com
tel:%2B443300605463
https://www.jenner.com/en/people/kenneth-beale
https://www.jenner.com/en/people/kenneth-beale
mailto:kbeale@jenner.com
tel:%2B12026376380

Connor Gray

Associate
cgray@jenner.com
+44 330060 5490

Related Articles

Jenner & Block Japan Newsletter | October 2025

Related Capabilities

International Arbitration
Japan Practice

Specialized Litigation and Arbitration

© 2026 Jenner & Block LLP. Attorney Advertising. Jenner & Block LLP is an Illinois Limited Liability Partnership including
professional corporations. This publication, presentation, or event is not intended to provide legal advice but to provide information
on legal matters and/or firm news of interest to our clients and colleagues. Readers or attendees should seek specific legal advice
before taking any action with respect to matters mentioned in this publication or at this event. The attorney responsible for this
communication is Brent E. Kidwell, Jenner & Block LLP, 353 N. Clark Street, Chicago, IL 60654-3456. Prior results do not guarantee a
similar outcome. Jenner & Block London LLP, an affiliate of Jenner & Block LLP, is a limited liability partnership established under
the laws of the State of Delaware, USA and is authorised and regulated by the Solicitors Regulation Authority with SRA number
615729. Information regarding the data we collect and the rights you have over your data can be found in our Privacy Notice. For

further inquiries, please contact dataprotection@jenner.com.

Stay Informed —


https://www.jenner.com/en/people/connor-ross-gray
https://www.jenner.com/en/people/connor-ross-gray
mailto:cgray@jenner.com
tel:%2B443300605490
https://www.jenner.com/en/news-insights/publications/jenner-and-block-japan-newsletter-october-2025
https://www.jenner.com/en/capabilities/practices/litigation/international-arbitration
https://www.jenner.com/en/capabilities/regional-markets/japan
https://www.jenner.com/en/capabilities/practices/litigation/specialized-litigation-and-arbitration
https://www.jenner.com/en/legal-notices/privacy-policy
mailto:dataprotection@jenner.com?subject=Data%20Privacy%20Inquires%20-%20online
https://www.jenner.com/en/subscription-form

