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While much uncertainty lies ahead as we enter 2025, the coming year is sure to see further attacks
on corporate DEI efforts nationwide. With President Trump returning to the White House, the federal
government is set to take aim at DEI programs. Meanwhile, emboldened by these developments at
the federal level, activists and private litigants will likely ramp up their anti-DEI efforts in the
courtroom, the legislatures, and the public arena. In this article, we preview what corporations with
DEI programs and commitments should prepare for in 2025.

An Anti-DEI Federal Government

As Republicans take control of the federal government this month, we can expect to witness a sea
change as we transition to a staunchly anti-DEI administration. The federal government has various
tools at its disposal to undermine DEI programs. We anticipate the federal government’s anti-
corporate DEI push to manifest itself in the following ways in 2025:

* Anti-DEI Executive Leadership. Trump’s nominations and staff appointments provide a glimpse
into the new administration’s priorities. In the White House, Trump has selected Stephen Miller as

his Deputy Chief of Staff for Policy.m Since 2021, Miller has served as the President of America

First Legal Foundation, which has filed numerous challenges to corporate DEI programs.[z] Trump

also announced that he intends to name Harmeet Dhillon as Assistant Attorney General for the
Civil Rights Division, specifically praising her for her experience “suing corporations who use

woke policies to discriminate against their workers.”I3 These selections, among others, bring the

DEI backlash levied against corporations over the last few years directly into the Executive
Branch.

* Restrictions on Federal Funding Recipients. In 2020, President Trump signed Executive Order
13950, which prohibited federal contractors and federal funding recipients from promoting what

[4]

the order termed “divisive concepts.”!™ In 2025, we may see this order revived and potentially

expanded.[5] That could, for example, present new roadblocks to covered entities’ ability to
require their employees to complete DEI or implicit bias training. However, as in 2020, we can
expect those entities to challenge the Order’s validity in court on First Amendment and other

grounds.[é]
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e Scaling Back Federal Contractor Affirmative Action Obligations. Stephen Miller’s America First
Legal has filed anti-DEI complaints before various federal agencies, including the Department of

Labor’s Office of Federal Contract Compliance Programs.m Not only will that Office be more
receptive to such complaints, but it also has the authority to conduct its own compliance
evaluations. We may see the Office utilize compliance evaluations as an opportunity to go after
corporate DEI programs for allegedly violating the longstanding nondiscrimination mandate of

Executive Order 11246, which applies to federal contractors.18 The Trump administration also
could go a step further and attempt to eliminate the longstanding affirmative action obligations
that remain in effect for federal contractors.

* Potential Anti-DEI Amicus Positions. Under the direction of Attorney General Pam Bondi and
Assistant Attorney General Dhillon, the DOJ will likely take amicus positions actively hostile to
DEI—as it did during the first Trump Administration when the DOJ filed a brief supporting
Students for Fair Admissions in its litigation challenging race-conscious admissions programs at

colleges and universities.!? In the current environment, there are many more anti-DEI cases,
including those specifically targeting corporate programs, that the DOJ may throw its weight
behind.

e Congressional Investigations and Legislation. In addition to Executive Branch activity, we can
expect to see similarly heightened anti-DEI efforts in Congress, now under unified GOP control.

This could take the form of congressional investigations!2%! as well as anti-DEI legjslation targeting

the private sector.11]

Emboldened Anti-DEI Activists and Litigants

The anti-DEI stance of the incoming administration will provide activists and organizations with
additional momentum, both inside and outside of the courts, where high-impact cases on topics like
reverse discrimination are already pending. Examples include:

e Social Media Activism. Prominent conservative activist Robby Starbuck has used his social
media following to mount public pressure campaigns against big-name brands like Jack Daniel’s

and Ford, convincing them to drop DEI initiatives under the threat of boycotts.[lz] Trump’s support
will create fertile ground for ramping up this sort of public pressure.

e Shareholder Consequences. The Alliance Defending Freedom has already doubled down on its
call for Fortune 1000 companies to heed the “mounting legal and reputational risk of divisive DEI
policies” and to reject DEI policies in the name of protecting shareholder interests.!13 This threat
is not an idle one: a federal judge recently allowed a shareholder suit to move forward against
Target related to its Pride Month campaign and merchandise, which had caused public backlash

like that stirred by Robby Starbuck.[14]



e Reverse Discrimination. The Supreme Court will hear argument in Ames v. Ohio Department of
Youth Services in February. It is set to decide whether “reverse-discrimination” claimants under
Title VII must provide evidence of “background circumstances to support the suspicion that the

defendant is that unusual employer who discriminates against the majority.”[15] Many expect the
Court to hold that reverse discrimination claims must be treated on equal terms as claims brought

by members of historically disadvantaged groups.[lé] That could make it easier for employees to
bring reverse discrimination claims against employers under Title VII.

» Aggressive Litigation Stances. Suits brought by anti-DEI groups may also prove harder to shake.
For example, in American Alliance for Equal Rights’ suit against Southwest Airlines, the airline
sought to dismiss the case as moot following its termination of the at-issue program offering free
flights to Hispanic college students. Edward Blum’s group, which has typically not fought moves
like this, successfully opposed the motion by arguing that it could continue to litigate the claim for

nominal damages.[17] Blum called the resulting decision “a powerful tool to prevent case-mooting

tactics from discriminators nationwide.”18] If this approach becomes a new playbook for anti-DEI
litigants, corporations could have a harder time managing their litigation risk.

Implications for Corporate Decisionmakers

The coming year will bring additional complexity for the private sector to navigate when it comes to
DEIL On the one hand, we can expect to see the federal government and others raise serious threats
to DEI programs. On the other, abandoning DEI efforts can not only undermine important
institutional values and commitments, but also create its own legal risks including traditional
discrimination claims and pro-DEI shareholder litigation. For instance, a recently filed derivative suit
alleged that Lululemon’s stock price declined after the company failed to meaningfully implement its

DEI policies.[19]

However, there is no doubt that in the wake of the 2024 election, the landscape is
changing in fundamental ways. This makes it more important than ever for corporate leaders to

carefully assess whether risk-mitigation steps are warranted now.

The coming year will be challenging, but we are here to help. Jenner & Block’s Organizational Values
and Strategy Task Force—composed of leading lawyers serving a wide variety of industries—is
uniquely qualified to develop creative, strategic, and tailored solutions for clients across industries
to accomplish their DEI goals while minimizing legal risk. We are currently working with clients,
including institutions of higher education and corporations, on ways to maintain diversity in the
evolving legal landscape. If you are interested in learning more about our work in this area, please
contact Task Force Co-Chairs Ishan Bhabha (ibhabha@jenner.com), Lauren Hartz
(lhartz@jenner.com), Marcus Childress (mchildress@jenner.com), Katie Wynbrandt
(kwynbrandt@jenner.com), or Erica Turret (eturret@jenner.com).
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