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On February 28, 2024, the Delaware Court of Chancery “reluctantly” confirmed an arbitrator’s

award, leaving many in the private equity community surprised.m This decision led to MP Seller
Holdings LLC (Seller), seller of a $40 million grocery store chain, Save Mart Supermarkets, LLC (Save
Mart), being obligated to pay SM Buyer LLC (Buyer) $87 million in a post-closing purchase price
adjustment. The unexpected outcome was based on a literal interpretation of the terms in the equity
purchase agreement (Agreement), despite the intended "spirit" of the deal, and underscores
Delaware courts' strong adherence to contract language. This decision is now under appeal to the
Delaware Supreme Court.

Background

Save Mart held a one-third property interest in a joint venture (JV Interest) connected to Superstore
Industries (SSI), another grocery business. Save Mart recorded this interest in its books as an equity
investment and did not separately list any of SSI's debt.

The M&A transaction was structured to be on "debt-free, cash-free" basis and the Agreement
included a routine post-closing price adjustment based on the company's balance sheet changes.
Initially, Buyer presented a pre-closing statement showing a purchase price of $39,598,051,
treating the JV Interest as equity and not accounting for SSI's debt. Seller anticipated receiving
around $40 million. However, in June 2022, Buyer’s final closing statement included $109 million
in SSI's debt, reversing the purchase price to a negative amount, and requiring Seller to pay Buyer
nearly $90 million to complete the transaction.

Award and Confirmation

The disagreement between the parties arose from differing interpretations of "Closing Date
Indebtedness" in the Agreement. Unable to resolve it, the parties submitted the dispute to an
accounting referee and then to arbitration, as outlined in the Agreement. Arbitrator Joseph Slights, a
former Delaware vice chancellor, strictly interpreted the definition, supporting Buyer's purchase
price calculation. Although this decision was unconventional and appeared misaligned with the
transaction's economic realities, the arbitrator upheld it. To overturn an arbitration award, a court
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must affirm the decision unless it can be demonstrated that the arbitrator acted in "manifest
disregard of the law," a very high standard. Therefore, the Chancery confirmed the award.

Takeaways

The Save Mart case highlights not only the critical need for precise drafting in transaction
documents, but also the potential pitfalls of arbitration. Parties opting for arbitration should be aware
that, if a dispute arises, a Delaware court is unlikely to offer recourse to the losing party.
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Footnotes

[1] SM Buyer LLC v. RMP Seller Holdings, LLC, C.A. No. 2023-0957-JTL, order at 1-2 (Del. Ch. Feb.
28,2024).
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