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In May 2023, the General Counsel of the National Labor Relations Board (“NLRB”) published a
memorandum stating that an employer who requires a nonmanagerial/nonsupervisory employee to
sign a noncompete agreement violates Section 7 of the National Labor Relations Act (exceptin
certain narrow circumstances). The General Counsel’s memorandum instructed the NLRB'’s regional
offices to seek out unfair labor practice charges against employers who utilize overbroad
noncompete requirements.

In what appears to be a test case following the General Counsel’s memorandum, the regional
director of the NLRB’s Region 9 office in Cincinnati, Ohio brought charges in September 2023
against a spa/cosmetic-and-medical business that required certain low level employees to sign an
agreement that contained two year noncompete and non-solicit provisions, along with a promise to
repay the employer for training that the employee received if the employee departed within two
years of being hired. Harper Holdings, LLC d/b/a Juvly Aesthetics, Case No. 09-CA-300239. In
October 2023, Harper Holdings moved to dismiss the charges against it, arguing among other things
that there was no legal precedent for the NLRB’s position, that employers have legitimate business
reasons to utilize noncompete arrangements, and that the NLRB’s position was contrary to decades
of Ohio law regarding noncompetes.

The NLRB announced a settlement of the dispute on February 6, 2024. As part of the settlement,
according to the NLRB’s announcement, Harper Holdings “agreed to rescind the unlawful policies,
cease its demands for training repayments, to pay more than $25,000 in monetary relief to two
employees affected by the Employer’s unlawful discharge and withholding of benefits, post a
remedial Notice to Employees across all of its facilities in the United States, and post a copy of the
Notice to its Slack messaging application.”
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