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On June 30, 2023, just one day after the Supreme Court issued its decision in the Students for Fair

Admissions cases striking down race-conscious college admissions programs,[1] the Court agreed
to hear a case next Term that could bolster legal challenges to corporate Diversity, Equity, and

Inclusion (DEI) programs.[2] The case, Muldrow v. City of St. Louis, concerns Title VII, the statute
that prohibits employment-discrimination on account of race, color, religion, sex (including sexual
orientation and gender identity), and national origin. Muldrow gives the Court an opportunity to
resolve a circuit split about the types of discriminatory employment practices that are actionable.
This case has the potential to lower the standard for bringing a Title VII action, which would expose
employers to a wider range of litigation implicating their DEI initiatives.

While Muldrow does not squarely address DEI efforts, the Supreme Court’s forthcoming opinion
could put those efforts at greater risk. If the Court were to interpret Title VII broadly, an employee
excluded from a DEI program because of a characteristic Title VII covers, such as race or sex, could
succeed in a reverse-discrimination suit even if exclusion from the program did not cause any
significant harm. Broadening Title VII in this way could spill over into other areas of anti-
discrimination law as well. Although the Court may well decline to take this approach, Muldrow is
worth monitoring given these potential implications.

Background

Section 703(a)(1) of Title VII forbids employers from discriminating on the basis of race, sex, and
other protected characteristics with respect to employees’ “compensation, terms, conditions, or

privileges of employment.”[3] Lower courts have typically interpreted Section 703(a)(1) to require

plaintiffs to demonstrate an “adverse employment action,”[4] but such terminology does not appear
in the statute itself. The judge-made legal standard for how much harm a plaintiff must experience
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to have suffered an “adverse employment action” cognizable under Title VII varies from circuit to

circuit.[5]

In this case, Jatonya Muldrow—a sergeant with the St. Louis Police Department—challenged her
involuntary transfer from one division to another, arguing that she was transferred solely on the
basis of sex. Though her compensation and formal rank remained unaffected, Muldrow claimed that
her transfer led to altered scheduling and responsibilities, thereby constituting discrimination in her
“terms, conditions, or privileges of employment.” The Eighth Circuit Court of Appeals disagreed,
holding that “an employee’s reassignment, absent proof of harm resulting from that reassignment, is

insufficient to constitute an adverse employment action.”[6]

But other circuits, like the DC and Sixth Circuits, have reached different conclusions in similar cases
on the basis that the plain text of Title VII does not require any showing of harm beyond the

discriminatory act itself.[7] Muldrow asks the Supreme Court to resolve this circuit split.[8] Notably,
the Biden Administration has sided with the Petitioner in Muldrow, arguing that Title VII prohibits
“discriminatory conduct with respect to an employee’s terms, conditions, or privileges of

employment” regardless of whether “a certain level of harm” results.[9]

Potential Implications for Corporate DEI

Muldrow’s potential implications are complex. On one hand, broadening Section 703(a)(1) would
likely enable traditionally underrepresented employees to more easily bring meritorious
employment-discrimination claims. On the other, it could allow opponents of DEI to more easily
bring “reverse-discrimination” claims against employers, without ever alleging that DEI initiatives
have caused any employee to suffer a materially significant disadvantage. Expanding the scope of
Section 703(a)(1) thus poses potential risks to employers who adopt DEI initiatives targeted toward
certain protected classes. 

Andrea R. Lucas, an Equal Employment Opportunity Commission (EEOC) Commissioner, has publicly
identified a large roster of DEI initiatives that Muldrow could implicate—“from providing race-
restricted access to mentoring, sponsorship, or training programs; to selecting interviewees partially
due to diverse candidate slate policies; to tying executive or employee compensation to the
company achieving certain demographic targets; to offering race-restricted diversity internship
programs or accelerated interview processes, sometimes paired with euphemistic diversity

‘scholarships’ that effectively provide more compensation for ‘diverse’ summer interns.”[10] While
there are strong arguments that such a decision would not lead to this type of sea change, it would
almost certainly prompt an influx of litigation and increased risk of liability.

Such risks may also reach other areas of anti-discrimination law. For example, Title VII doctrine
informs the analysis of employment-discrimination claims under Section 1981, which prohibits

racial discrimination in making and enforcing contracts (including between private entities).[11]



Muldrow’s spillover effect in Section 1981 litigation could prove significant to employers. Section
1981 contains a longer statute of limitations than Title VII—and unlike Title VII, there is no

administrative exhaustion requirement and no cap on damages under Section 1981.[12] In addition,
the Court still may decide to hear Davis v. Legal Services Alabama, Inc. next Term—a case that

explicitly questions the meaning of racial discrimination under both Title VII and Section 1981.[13]

Jenner & Block has a deep commitment to diversity, equity, and inclusion as well as extensive
experience supporting our clients’ DEI efforts through litigation, investigations, and strategic
counseling. In light of this commitment and experience, the firm has launched a task force—
composed of leading lawyers serving a wide variety of industries—to develop creative, strategic, and
tailored solutions for clients across industries to accomplish their DEI goals while minimizing legal
risk. We are currently working with clients, including institutions of higher education and
corporations, on ways to maintain diversity in the evolving legal landscape. If you are interested in
learning more about our work in this area, please contact Task Force Co-Chairs Ishan Bhabha
(ibhabha@jenner.com), Lauren Hartz (lhartz@jenner.com), Marcus Childress
(mchildress@jenner.com), Katie Wynbrandt (kwynbrandt@jenner.com), or Erica Turret
(eturret@jenner.com).

Footnotes
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same pay, benefits, and official title).
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