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A broad array of financial market participants—mutual funds, private funds, insurers, pension funds,
family offices, individuals, and more—may be at risk after the Securities and Exchange Commission
(SEC) secured summary judgment in a case alleging an individual and an affiliated entity acted as

unregistered securities dealers when they bought and sold securities for their own account.[1]

As a recent article explained, as a result of decisions like this one, a “Sword of Damocles now hangs

over … just about anyone making a dime in almost any market.”[2] That is because, under the new
theory the SEC advanced in this case and other recent enforcement actions, many market
participants could be required to register as dealers, disgorge profits and pay interest and penalties
earned from trading activity years ago that seemed perfectly legal at the time. The decision thus
serves as a red flag for a wide range of entities that buy and sell securities—and in theory could
ensnare any entity that trades or invests for its own account.

The Securities Exchange Act of 1934 requires those who act as securities dealers to register with
the SEC. The Exchange Act defines a “dealer” as “any person engaged in the business of buying and
selling securities … for such person’s own account,” but exempts from that definition those who buy

and sell securities “not as a part of a regular business.”[3] For nearly nine decades, that has meant
that those who do not have customers, and thus cannot transact with their own customers, are not
dealers. The SEC also published guidance highlighting various factors that indicate when someone is

acting as a dealer.[4]

However, in a series of recent enforcement cases filed across the country, the SEC has been
advocating a new and broad view—that a dealer can be anyone who is engaged in the business of

buying and selling securities regardless of having customers and the presence of any factors.[5] In
SEC v. Fierro, for example, the SEC alleged defendants acted as unregistered dealers when they
bought convertible notes from corporate issuers, held them for at least six months, then converted

https://www.jenner.com/en/people/anthony-s-barkow
https://www.jenner.com/en/people/gabriel-k-gillett
https://www.jenner.com/en/people/charles-d-riely
https://www.jenner.com/en/people/grace-c-signorelli-cassady
https://www.jenner.com/


the debt into equity and sold the resulting shares at a profit.[6] The district court granted summary
judgment for the SEC. Relying largely on two recent district court decisions from Florida, the court
held that because “Defendants were engaged in the business of buying and selling securities” they

were “required to register with the SEC as dealers.”[7]

The defendants in Fierro offered reasons why the SEC’s theory should be rejected as contrary to the
Exchange Act. For example, the definition of dealer historically has been understood as only
applying to entities that buy and sell securities to execute customer orders—not traders or investors

who take on risk—and that is how Congress understood the definition when adopting it in 1934.[8]

Defendants also highlighted that they were not required to register as a dealer based on the SEC’s

own rules and the SEC’s own guidance describing the relevant factors for dealer status.[9]

Still, the district court in Fierro agreed with the SEC and adopted its expansive interpretation of
“dealer.” Whether that decision and others will hold up, and whether courts in other jurisdictions will
follow suit, remains to be seen. But unless and until the SEC reverts to its prior and longstanding
interpretation—voluntarily or via court order—traders, investors, and other participants in the
financial markets would be wise to gauge the risk that their activities could be deemed to require
dealer registration and disgorgement of past profits. 

Jenner & Block represents amici curiae that are encouraging courts to reject the SEC’s new theory
for those reasons and others, including because courts are the wrong forum for the SEC to seek to

alter its rules or to amend the statutory definition of dealer.[10]
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