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Former President Donald Trump’s request for appointment of a third-party Special Master to review
documents seized from Mar-a-Lago shines light on the role that government filter teams play in
criminal investigations. While the search of Mar-a-Lago was extraordinary in many respects, the
creation of a “filter team” with protocols approved by a magistrate judge was routine. Taking away
the bombastic rhetoric in his filing, Mr. Trump’s stated concern about the prosecution team having
access to privileged materials is also typical.

When the government executes a search warrant and seizes documents that may include materials
protected by the attorney-client privilege or the work product doctrine, the government typically
forms a “taint team” or ‘filter team” to prevent the prosecution team from gaining access to
privileged material. The team, which includes attorneys and others, does not play a role in the
investigation. The filter team reviews the documents, determines what documents should be
screened out as potentially privileged, and may litigate whether those potentially privileged
documents are entitled to protection or should instead be turned over to the prosecution team.

Although use of filter teams may be routine, they have come under significant scrutiny and criticism
when they sideline defense counsel and the courts.

Filter Teams — The Risks

Mistakes by filter teams can be disastrous. The prosecution team may have access to sensitive, and
potentially damaging, candid communications with counsel that the privilege is designed to protect.
Materials may be widely disseminated, among federal and state prosecutors when there are parallel
investigations, or through public filings, before the privilege holder has notice and can act to prevent
the harm. In addition, the government’s use of privileged material—even inadvertently—can lead to
disqualifications, mistrials, dismissals of indictments, and other complications that can hinder the
prosecution’s case.

Government reviewers may construe privileges more narrowly than the courts, which would give
prosecutors access to more information than they should receive. As experienced practitioners
know, making privilege calls can be complex and often requires factual investigation to determine
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the proper application and scope of the attorney-client privilege and work product protection in a
specific case. Only defense counsel has access to the facts necessary to make these difficult—and
potentially critical-decisions on privilege before the documents are turned over to the prosecution
team.

Without robust protections, legitimate privileges and protections can be vitiated.
The Legal Framework

While most federal appellate courts have blessed the government’s use of filter teams as a general
practice, several have signaled that only filter team protocols with significant safeguards will survive
judicial scrutiny.

The Sixth Circuit in 2006, the Fourth Circuit in 2019, and the Eleventh Circuitin 2021 each rejected
protocols that allowed the government filter team to provide documents directly to the prosecution
team without first being reviewed by defense counsel. The Fourth Circuit, for instance, found this
approach amounted to an impermissible “review of client communications and lawyer discussions
by government agents and prosecutors... made in disregard of the attorney-client privilege, the
work-product doctrine, and the Sixth Amendment.”

Courts have taken it upon themselves to modify filter team protocols to ensure the defense and the
court can play their essential roles in protecting legitimate assertions of privilege. In 2021, the
Eleventh Circuit upheld a district court’s modified filter team protocol that allowed the privilege
holders to conduct “an initial privilege review of all seized items [and] provide a privilege log to the
government’s filter team”—a component that did not exist in the original protocol. The court
explained that that the protocol, as modified, “did not assign judicial functions to the executive
branch” and gave privilege holders the first opportunity to identify potentially privileged materials.

Earlier this summer in United States v. Ritchey, the court threw out the government’s protocol and
barred further review until the court approved a new filter team protocol. The court, while noting
that filter teams are appropriate when they provide adequate protections, found they present
“inevitable, and reasonably foreseeable, risks to privilege.” In this case, the risk of invading privilege
was too great because the government had neither sought court preapproval of the protocol nor
engaged in good faith informal negotiations with the defense, and the protocol failed to provide
defense counsel with an objection period before documents were disclosed to the prosecution
team.

The courts have made it clear that to survive judicial scrutiny, DOJ filter team protocols must allow
the party’s attorneys to review the seized documents and assert objections before they are
provided to the prosecution team; and they may not usurp the court’s authority to rule on privilege
disputes, with or without the assistance of a special master. Despite this clear guidance, the DOJ
occasionally continues to implement protocols that deny the defense the ability to prevent the
government from improperly invading privilege.



Use of Special Masters

Privilege holders doubting that their interests will be protected may request that the court appoint a
special master—a neutral third-party who has the time and resources to focus on complex privilege
issues and provide recommendations to the court. Special masters have recently been appointed to
review documents seized from attorneys in particularly sensitive matters, including documents
seized from Mr. Trump’s counsel, Michael Cohen and Rudy Giuliani.

Courts have spoken favorably about such appointments, acknowledging the potential benefit of
delegating the privilege review to an individual appointed by the court rather than to lawyers
employed by DOJ. As the Fourth Circuit explained in In re Search Warrant Issued June 13, 2019, “a
magistrate judge and a special master are judicial officers and neutral arbiters that have no stake in
the outcome of the privilege decisions.” Appointing a special master may be necessary to avoid the
appearance of unfairness.

Some courts have found use of special masters to be impractical in certain circumstances, for
example, when documents are voluminous or there are significant restrictions on access to the
documents.

The government will likely be reluctant to give up its control of the process, bear the potentially
substantial expense of a special master, and create a precedent that could make such appointments
more common. As a result, the government may only agree to special masters in front page,
politically charged cases.

Final Considerations

In order to protect privilege following seizure of documents, it is of paramount importance to act
quickly. Counsel should contact the investigation team immediately and identify specific concerns
regarding privileged information that may have been seized. If the government fails to agree to
adequate protocols, it may be necessary to seek relief from the court. Even if the court does not
grant relief immediately, the prosecution team will be on notice of particular concerns and the
prejudice that could result from it receiving tainted material, and it will be more difficult for the
prosecution team to claim that its access to privileged material was an innocent mistake.

Brandon Fox is the Managing Partner of Jenner & Block’s Los Angeles office, co-chair of the
Investigations, Compliance, and Defense Practice, and a former federal prosecutor. He has
represented companies and individuals in complex litigation and white-collar matters, and has led
internal investigations of alleged corruption, securities fraud, and a wide-variety of other matters.
David Greenwald is a partner with Jenner & Block LLP. He has tried cases in federal and state courts,
arbitrated cases in the U.S. and Europe, and conducted criminal and civil internal investigations on
three continents. Mr. Greenwald is co-author of Testimonial Privileges (West 2022), and co-editor of
Protecting Confidential Legal Information: A Handbook for Analyzing Issues Under The Attorney-
Client Privilege And Work Product Doctrine, (Jenner & Block 2019). Jenna Conwisar is an associate



in Jenner & Block’s Litigation Department and a member of the firm’s Associates Committee. She
received her JD from UCLA School of Law in 2021 and is based in the firm’s Los Angeles office.

This article is available in the Jenner & Block Japan Newsletter. /| Z ?dacE(FJenner & Block= 12—

AL R—IZBHEINTWET,

Related Attorneys

Brandon D. Fox

Managing Partner, Los Angeles and Century City
bfox@jenner.com
+1213 2395101

Erin Schrantz

Partner
eschrantz@jenner.com
+1312 8408674

Christine Braamskamp

Managing Partner, London
cbraamskamp@jenner.com
+44 330 060 5445

David Bitkower

Partner
dbitkower@jenner.com
+1 202 639 6048

Katya Jestin

Partner
kiestin@jenner.com
+1212 8911685

Anthony Barkow

Managing Partner, New York
abarkow@jenner.com
+1 212 8911662

Related Articles

Jenner & Block Japan Newsletter | October 2022


https://www.jenner.com/en/people/brandon-d-fox
mailto:bfox@jenner.com
tel:%2B12132395101
https://www.jenner.com/en/people/erin-r-schrantz
mailto:eschrantz@jenner.com
tel:%2B13128408674
https://www.jenner.com/en/people/christine-braamskamp
mailto:cbraamskamp@jenner.com
tel:%2B443300605445
https://www.jenner.com/en/people/david-bitkower
mailto:dbitkower@jenner.com
tel:%2B12026396048
https://www.jenner.com/en/people/katya-jestin
mailto:kjestin@jenner.com
tel:%2B12128911685
https://www.jenner.com/en/people/anthony-s-barkow
mailto:abarkow@jenner.com
tel:%2B12128911662
https://www.jenner.com/en/news-insights/publications/jenner-and-block-japan-newsletter-october-2022
https://www.jenner.com/en/news-insights/publications/the-jenner-and-block-report-quarter-3

Related Locations

Los Angeles

Chicago

© 2026 Jenner & Block LLP. Attorney Advertising. Jenner & Block LLP is an Illinois Limited Liability Partnership including
professional corporations. This publication, presentation, or event is not intended to provide legal advice but to provide information
on legal matters and/or firm news of interest to our clients and colleagues. Readers or attendees should seek specific legal advice
before taking any action with respect to matters mentioned in this publication or at this event. The attorney responsible for this
communication is Brent E. Kidwell, Jenner & Block LLP, 353 N. Clark Street, Chicago, IL 60654-3456. Prior results do not guarantee a
similar outcome. Jenner & Block London LLP, an affiliate of Jenner & Block LLP, is a limited liability partnership established under
the laws of the State of Delaware, USA and is authorised and regulated by the Solicitors Regulation Authority with SRA number
615729. Information regarding the data we collect and the rights you have over your data can be found in our Privacy Notice. For

further inquiries, please contact dataprotection@jenner.com.

Stay Informed -


https://www.jenner.com/en/offices/los-angeles
https://www.jenner.com/en/offices/chicago
https://www.jenner.com/en/legal-notices/privacy-policy
mailto:dataprotection@jenner.com?subject=Data%20Privacy%20Inquires%20-%20online
https://www.jenner.com/en/subscription-form

