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Welcome to Jenner & Block’s Government Contracts Legal Round-Up, a biweekly update on
important government contracts developments. This update offers brief summaries of key
developments for government contracts legal, compliance, contracting, and business executives.
Please contact any of the professionals at the bottom of the update for further information on any of
these topics.

FOIA Exemption 4

1. Notice of Request Under the Freedom of Information Act for Federal Contractors' Type 2
Consolidated EEO-1 Report Data (August 19, 2022)

e Department of Labor (DOL) Office of Federal Contract Compliance Programs (OFCCP) issued a
notice warning about potential public release of federal contractors’ Equal Employment
Opportunity (EEO) compliance reports. Specifically, the OFCCP is preparing to respond to a
Freedom of Information Act (FOIA) request that broadly seeks federal contractor (and
subcontractor) EEO-1 Type 2 Reports from 2016-2020.

e OFCCP set adeadline of September 19, 2022 for contractors to object to release of their reports
pursuant to FOIA Exemption 4, which protects confidential commercial information. Absent timely
objection, it appears OFCCP will release the reports.

Contractors interested in protecting information in their EEO-1 Type 2 reports should proceed
promptly, carefully, and strategically. The legal landscape around FOIA Exemption 4 is volatile, and
the extent to which FOIA Exemption 4 may be used to withhold EEO-1 Type 2 reports has already
been the subject of contentious litigation. Our Government Contracts team has been closely
following this area of law; Special Counsel Nathan Castellano recently published a Briefing Paper
summarizing best practices and recent developments for contractors using FOIA Exemption 4 to
protect confidential commercial information from public release.

Protest Cases


https://www.jenner.com/en/people/matthew-l-haws
https://www.jenner.com/en/people/noah-b-bleicher
https://www.jenner.com/en/people/aime-jh-joo
https://www.jenner.com/en/people/sati-harutyunyan
https://www.jenner.com/en/people/moshe-broder
https://www.jenner.com/en/people/marc-a-van-allen
https://www.jenner.com/en/people/david-b-robbins
https://www.federalregister.gov/documents/2022/08/19/2022-17882/notice-of-request-under-the-freedom-of-information-act-for-federal-contractors-type-2-consolidated
https://jenner.com/people/NathanielCastellano
https://jenner.com/library/publications/21814
https://www.jenner.com/

1. G4S Secure Integration LLC, et al., v. United States, No. 22-256C (Fed. CL. August 16,
2022)

e This is the latest in a series of COFC bid protest decisions addressing the State Department’s
interpretation of the SAM registration requirements of FAR 52.204-7(b)(1). Initially, State
interpreted the rule to not require a JV entity to separately register in SAM where the individual JV
members were already registered.

e Inaprior round of protest litigation, COFC Judge Hertling rejected State’s interpretation and found
that the awardee JV was not properly registered in SAM. Judge Hertling ultimately denied the
protest, however, because the protester suffered from the same SAM registration error, and
therefore there was no possibility of prejudice. That decision is currently pending appeal before
the Federal Circuit.

e Meanwhile, in a separate but similar procurement, State decided to apply Judge Hertling’s
interpretation of the SAM registration requirement and in doing so deemed several competitor’s
ineligible without providing notice or amending the solicitation.

e COFC Judge Somers held that State was required to amend the solicitation when it changed its
interpretation of what was required with respect to JV SAM registration. Judge Somers held that
the protesters were not raising an untimely challenge to the solicitation terms under Blue & Gold
because any ambiguity in the registration requirement was latent and not revealed until the
separate litigation before Judge Hertling.

This line of protest litigation addresses a host of interesting issues, including (a) the prejudice
standard that applies when a protester’s proposal suffers the same defect as the awardee’s, (b) SAM
registration requirements for JVs, and (c) identification of latent ambiguities under the Blue & Gold
rule. The bid protest bar should keep an eye on these cases, including the potential for at leastone
Federal Circuit decision. In the meantime, at a minimum, contractors and agencies should pay
careful attention to SAM registration requirements, particularly when a JV is involved.

Claims Cases

1. The Tolliver Group, Inc. v. United States, Fed. Cl. No. 17-1763 (August 17, 2022)

e Inaninteresting turn to a long-running claim dispute that has already generated one Federal
Circuit decision and significant commentary, COFC Judge Lettow held that a contractor with a firm-
fixed-price, level-of-effort development contract is entitled to recover litigation costs associated
with successfully defending against a gu/ tam action.

e The opinion reasons that the FAR Part 31 cost principles applied to the contract, specifically FAR
31.205-47, which covers certain costs of defending against FCA allegations. Judge Lettow found
that the FAR required the agency to conduct a cost analysis before awarding the relevant task
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order, recognizing that a firm-fixed-price, level-of-effort development contract is, in practice,
more akin to a cost-type contract than a fixed-price arrangement.

e Having concluded that FAR 31.205-47 is a mandatory and important clause, and thus
incorporated into the contract by the Christian doctrine, the Court concluded that the contractor’s
legal fees were reasonable and properly allocated.

This decision—which is best paired with the previous COFC and Federal Circuit opinions and oral
arguments generated through this litigation—are good reminders of the need to think critically,

creatively, and strategically when seeking to recover litigation costs under a government contract.
Not all theories of recovery will be apparent from the face of the contract, the FAR, or even the case
law.

2. Caring Hands Health Equipment & Supplies, LLC v. Department of Veterans Affairs, CBCA
No. 6814 (August 23, 2022)

e In this decision, the CBCA distinguished between a requirements contract and an indefinite
delivery, indefinite quantity (ID/IQ) contract, and held that the contract at issue was an IDIQ
contract because it lacked indicia of exclusivity.

e The contractor held a series of contracts with the Department of Veterans Affairs (VA) to deliver
Government-owned home medical equipment to beneficiaries. Upon discovering that the VA had
placed orders from other entities, the contractor complained to the VA that its contracts were
considered requirements contracts and thus the VA was obligated to place all orders with it.

e The CBCA disagreed, finding that the contracts at issue were not requirements contracts. As the
Board explained, a requirements contract is defined by an obligation to purchase exclusively from
a single source, and the contracts here do not contain the FAR 52.216-21 Requirements clause
“or any other provision or language containing words of exclusivity.”

Contractors should be pay close attention to the terms of the contract in determining the parties’
rights and obligations. And the parties’ views regarding interpretation of the contract may not be
controlling where the contract is unambiguous on its face.

Related Attorneys

Matthew L. Haws

Partner
mhaws@jenner.com
+1 202 639 6065


https://www.jenner.com/en/people/matthew-l-haws
mailto:mhaws@jenner.com
tel:%2B12026396065
https://cbca.gov/files/decisions/2022/GOODMAN_08-23-22_6814__CARING_HANDS_HEALTH_EQUIPMENT_AND_SUPPLIES_LLC%20(Decision).pdf

Noah B. Bleicher

Partner
nbleicher@jenner.com
+1 202 639 6063

Aime J. Joo

Associate
ajoo@jenner.com
+1 202 639 6010

Sati Harutyunyan

Partner
sharutyunyan@jenner.com
+1 2132392229

Moshe B. Broder

Partner
mbroder@jenner.com
+1 202 637 6334

Marc A. Van Allen

Partner
mvanallen@jenner.com
+1 202 639 6005

David Robbins

Partner
drobbins@jenner.com
+1 202 639 6040

Related Capabilities

Government Contractor Litigation and Compliance

© 2026 Jenner & Block LLP. Attorney Advertising. Jenner & Block LLP is an Illinois Limited Liability Partnership including
professional corporations. This publication, presentation, or event is not intended to provide legal advice but to provide information
on legal matters and/or firm news of interest to our clients and colleagues. Readers or attendees should seek specific legal advice
before taking any action with respect to matters mentioned in this publication or at this event. The attorney responsible for this
communication is Brent E. Kidwell, Jenner & Block LLP, 353 N. Clark Street, Chicago, IL 60654-3456. Prior results do not guarantee a
similar outcome. Jenner & Block London LLP, an affiliate of Jenner & Block LLP, is a limited liability partnership established under
the laws of the State of Delaware, USA and is authorised and regulated by the Solicitors Regulation Authority with SRA number
615729. Information regarding the data we collect and the rights you have over your data can be found in our Privacy Notice. For

further inquiries, please contact dataprotection@jenner.com.


https://www.jenner.com/en/people/noah-b-bleicher
mailto:nbleicher@jenner.com
tel:%2B12026396063
https://www.jenner.com/en/people/aime-jh-joo
mailto:ajoo@jenner.com
tel:%2B12026396010
https://www.jenner.com/en/people/sati-harutyunyan
mailto:sharutyunyan@jenner.com
tel:%2B12132392229
https://www.jenner.com/en/people/moshe-broder
mailto:mbroder@jenner.com
tel:%2B12026376334
https://www.jenner.com/en/people/marc-a-van-allen
mailto:mvanallen@jenner.com
tel:%2B12026396005
https://www.jenner.com/en/people/david-b-robbins
mailto:drobbins@jenner.com
tel:%2B12026396040
https://www.jenner.com/en/capabilities/practices/litigation/government-contractor-litigation-and-compliance
https://www.jenner.com/en/legal-notices/privacy-policy
mailto:dataprotection@jenner.com?subject=Data%20Privacy%20Inquires%20-%20online

Stay Informed


https://www.jenner.com/en/subscription-form

