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Thursday, March 17, 2022, the Ninth Circuit issued a critical decision in California Chamber of
Commerce v. CERT, No. 21-15745 (9th Cir. 2022), reinstating a preliminary injunction against the
filing or prosecuting of any new lawsuits to enforce Proposition 65’s warning requirements as
applied to acrylamide in food and beverage products. The decision reinstalls a roadblock against
future lawsuits and may offer a light at the end of the tunnel for the regulated community by
signaling the existence of a valid defense against Proposition 65 claims where the health risks of a
chemical remain subject to ongoing debate and disagreement from scientific experts. The decision
is a blow against Proposition 65 plaintiffs who had recently succeeded in petitioning the court to
grant an emergency stay of the district court’s preliminary injunction pending appeal.

Proposition 65 provides that “[n]o person in the course of doing business shall knowingly and
intentionally expose any individual to a chemical known to the state to cause cancer . . . without first
giving clear and reasonable warning to such individual…” A chemical is deemed to be “known to the
state to cause cancer” if it meets one of three statutory criteria: (1) the state’s qualified experts
believe “it has been clearly shown through scientifically valid testing according to generally accepted
principals to cause cancer”; (2) “a body considered to be authoritative by such experts has formally
identified it as causing cancer”; or (3) “an agency of the state or federal government has formally
required it to be labeled or identified as causing cancer.” See Cal. Health & Safety Code §
25249.8(b). Where a consumer product contains such a chemical, the manufacturer or distributor
of the product must provide a warning to consumers, unless they can affirmatively show that
quantities of the chemical within the product are below certain “safe harbor” levels. Manufacturers
that fail to provide a warning notice may be subject to significant civil penalties, often pursuant to
claims brought by private plaintiff enforcers.

A particularly controversial chemical on Proposition 65’s list is acrylamide. Unlike many Proposition
65 chemicals, which are often additives or ingredients within a consumer product or
food, acrylamide is a substance that forms through a natural chemical reaction between sugars and
asparagine, an amino acid, in plant-based foods—including potato and certain grain-based foods.
Acrylamide often forms during high-temperature cooking, such as frying, roasting and baking.
Acrylamide was added to the Proposition 65 list in 1990 “because studies showed it produced
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cancer in laboratory rats and mice.” However, this conclusion is not shared by other experts—
including the American Cancer Society and National Cancer Institute—who stated that “a large
number of epidemiologic studies . . . have found no consistent evidence that dietary acrylamide
exposure is associated with the risk of any type of cancer.” Between 2015 and October 2020, the
State of California reported that it received almost 1,000 notices of alleged acrylamide violations
sent by private enforcers to businesses selling food products in California.

In an effort to strike back against enforcement of Proposition 65’s warning requirements,
CalChamber—a nonprofit business association with over 13,000 members, many of whom sell or
produce food products that contain acrylamide—filed litigation in California federal district court
seeking to vindicate its members’ First Amendment right to not be compelled to place false and
misleading acrylamide warnings on their food products. CalChamber’s preliminary injunction motion
sought to prohibit parties from “filing and/or prosecuting new lawsuits to enforce the Proposition 65
warning requirement for cancer as applied to acrylamide in food and beverage products.” The
Council for Education and Research on Toxics (“CERT”) intervened as a defendant and argued that,
as a private enforcer of Proposition 65, an injunction would impose an unconstitutional prior
restraint on its First Amendment rights. In Cal. Chamber of Com. v. Becerra, 529 F. Supp. 3d 1099,
1123 (E.D. Cal. 2021), the district court granted CalChamber’s request for preliminary injunction
finding that CalChamber was likely to succeed on the merits of its First Amendment Claim.
Citing Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985), the district court held that to
pass constitutional  muster, the warnings compelled by Proposition 65 must “(1) require the
disclosure of purely factual and uncontroversial information only, (2) [be] justified and not unduly
burdensome, and (3) [be] reasonably related to a substantial government interest.” Because the
Attorney General and CERT did not meet their burden to show the warning requirement was lawful
under Zauderer, the district court concluded that CalChamber was likely to succeed on the merits of
its First Amendment claim and granted the preliminary injunction against new Proposition 65
lawsuits regarding acrylamide. While CERT appealed the preliminary injunction order, the Attorney
General did not, and a divided motions panel of the Ninth Circuit granted in part CERT’s motion for an
emergency stay of the preliminary injunction pending appeal.

On Thursday, the Ninth Circuit issued its final decision on the merits of the preliminary injunction,
and affirmed the district court’s original decision. Citing to the existence of “robust disagreement by
reputable scientific sources,” the Ninth Circuit held that the district court did not abuse its discretion
by concluding that the acrylamide warning was “controversial.” Similarly, the Ninth Circuit agreed
with the district court’s conclusions that a Proposition 65 warning for acrylamide would mislead
consumers because “[a] reasonable person might think that they would consume a product that
California knows will increase their risk for cancer … Such a consumer would be misled by the
warning because the State of California does not know if acrylamide causes cancer in humans.”
Finally, the appellate court found that the record supported the conclusion that Proposition 65’s
“enforcement regime creates a heavy litigation burden on manufacturers who use alternative
warnings.” Specifically, the appellate court reasoned that upon receipt of a Proposition 65 notice of
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violation, “a business must communicate to consumers a disparaging health warning about food
containing acrylamide that is unsupported by science, or face the significant risk of an enforcement
action under Proposition 65.” For these reasons, the Ninth Circuit found that the preliminary
injunction was warranted and removed the emergency stay against its enforcement.

While the immediate impact of the Ninth Circuit’s decision is limited to new lawsuits regarding
Proposition 65 warning requirements for acrylamide, the Ninth Circuit’s holding could be viewed as
its own warning sign to plaintiffs who seek to enforce Proposition 65 requirements where the
science supporting the harmful effects of a chemical remains in dispute. It remains to be seen
whether the Ninth Circuit’s holding will spur the CalChamber or other similarly situated groups to
raise similar defenses in future cases.
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