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Last month, the Supreme Court decided Cisco Systems v. Doe, holding that aiding-and-abetting
claims are not available under two statutes frequently invoked in human rights litigation, the Alien
Tort Statute (ATS) and the Torture Victim Protection Act of 21991 (TVPA). In holding that an American
company and its executives could not be liable for allegedly aiding and abetting violations of
international law under the ATS and TVPA, the Court reaffirmed that the ATS is a jurisdictional statute
and “close[d] the door” to the ATS as a litigation vehicle for violations of international law outside of

three historically recognized causes of action.} Although the decision reduces the scope of liability
for actors that are alleged to have supported violations of international law, the Court expressly
preserved TVPA liability for individuals who “subject” another to torture or extrajudicial killing,
including those who instruct or “giv[e] an order to torture."?
Background

Victims of alleged international human rights abuses have often turned to the ATS and the TVPA
when seeking redress in US courts.

The ATS, passed by the First Congress, provides jurisdiction over “any civil action by an alien for a

tort only, committed in violation of the law of nations or a treaty of the United States."3 Although the
statute speaks in jurisdictional terms, courts have assumed that under limited circumstances, it
provided for an implied cause of action. In Sosa v. Alvarez-Machain, the Supreme Court set out a
framework to determine whether a particular cause of action was available under the ATS, hinging

on whether the international law norm at issue was “specific, universal, and obliga([ory.”4 Since Sosa,

the Supreme Court has continued to limit the application of the ATS.> Even as the courts narrowed
the statute, however, and despite the fact that relatively few ATS cases have proceeded to final
judgment, the statute has continued to have practical effects; settlements under the ATS, for
example, may have served as a deterrent against conduct previously thought to be covered by the

statute.®
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Thirteen years before Sosa, Congress passed the TVPA, which provides an explicit cause of action
against individuals “who, under actual or apparent authority, or color of law, of any foreign nation . . .
subject[] an individual to torture . .. or . . . extrajudicial killing."”

In the Cisco case, 13 Chinese nationals and one US citizen—practitioners of Falun Gong—filed suit
against Cisco Systems, Inc. in the Northern District of California, bringing aiding-and-abetting claims
under the ATS and TVPA. The plaintiffs alleged they were violently persecuted by the Chinese
government, and that such persecution was facilitated and enabled by technology that Cisco

developed.8 The Ninth Circuit sustained the plaintiffs’ claims and held that the plaintiffs plausibly

alleged Cisco’s knowing participation in the violation of international law norms.? The Supreme Court
granted certiorari to determine whether the plaintiffs’ aiding and abetting theory was viable under
the ATS and TVPA.

The Court’s Decision

The Supreme Court reversed. In an opinion authored by Justice Barrett, Cisco held that the plaintiffs

did not have a viable cause of action under either the ATS or the TVPA.10

With respect to the ATS, the Court held that federal courts lack authority to recognize additional
implied causes of action under the ATS beyond three particular international law torts recognized at
the time of the statute’s enactment: violations of safe conducts, infringement of ambassadors’

rights, and piracy.1? These preserved, historical causes of action are colloquially called the

“Blackstone three,” given their recognition in Blackstone’s 1769 treatise.12

Although Cisco did not expressly overrule Sosa, it stressed that Sosa's framework for recognizing
new ATS causes of action was already “narrow at the outset”; Sosa urged caution for recognizing

new causes of action under the ATS due to the potentially “adverse foreign policy consequences."!3

The Court reiterated that Congress, not the judiciary, has the power to create causes of action.14

Although the dissent would have preserved a case-by-case approach to assessing causes of action
under the ATS, the majority held that recognizing any new implied cause of action would risk
interfering with the political branches’ conduct of foreign policy and violate the separation of
powers. As a result, the Cisco plaintiffs’ aiding and abetting claims necessarily failed for each of their

seven claimed violations of international law.1®

With respect to the TVPA, the Court examined the statutory text and held that aiding and abetting

liability is not available.1® The statute’s language that anyone who “subjects” another to torture may
be liable under the TVPA was held to be too narrow to encompass broader theories of aiding and

abetting liability.2” The dissent critiqued the majority for having created a “magic words”

requirement for aiding-and-abetting liability.18



That said, the Court expressly noted that the TVPA continues to apply to individuals who “subject[]”
another to torture, which is not limited to those who “personally” participate in the torture, but

includes those who “giv[e] an order to torture."19

Takeaways:

e TVPA litigation will continue, with courts delineating the scope of what it means to
“subject” another to torture or extrajudicial killing. The Supreme Court expressly recognized
that TVPA liability may lie against more than just the individuals who personally carried out the
underlying violation, while making clear that such liability is narrower than traditional aiding-and-
abetting liability. As a result, litigants will continue to seek to hold liable a range of actors who
were allegedly involved in the underlying misconduct.29

» Litigants may still opt to pursue ATS claims under the “Blackstone three,” and courts will
be asked to determine whether particular modern torts fall within their scope. The
Blackstone three—violations of safe conducts, infringement of ambassadors’ rights, and piracy—
remain viable causes of action under the ATS, and litigants may attempt to shoehorn a range of
modern issues within their scope. Violations of safe conducts and piracy are most likely to
translate to contemporary international rights abuses. For example, international law violations
committed in connection with fishery operations may be covered by the ATS’s recognition of a

piracy cause of action, as could attacks on civilian cargo ships.21

e Ciscoremoves a potential deterrent to human rights abuses. Although the ATS has never been
a major driver of federal litigation, the threat of ATS claims has arguably shaped parties’ conduct.
As both the majority and dissent noted, some ATS litigation has resulted in “multimillion-dollar

payments to plaintiffs."22 The narrowing of the ATS expressly removes a tool to seek redress.
Although the Supreme Court’s decision is hardly surprising—and indeed the writing has been on
the wall for over a decade—decisions confirming longstanding assumptions about what the
Supreme Court might hold in a given case nonetheless have shown the potential to unleash

conduct that was previously restrained.?3 Going forward, litigants may seek to invoke state tort

law and foreign law in service of similar claims.24

Jenner & Block’s lawyers are uniquely prepared to advise clients on issues relating to transnational
litigation, including litigation under the ATS, TVPA, and Foreign Sovereign Immunities Act. We have
extensive experience representing clients in high-profile, precedent-setting litigation involving these
statutes and related issues, including state-sponsored terrorism, cyberattacks, state secrets, and
political suppression. Our National Security and Crisis team and Human Rights and Global Strategy
group include former high-ranking government officials and lawyers, allowing us to adeptly steer
clients through legal and policy challenges as they tackle complex national security-related litigation
or compliance challenges, or engage with government entities.
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international-shipping/ (condemning Houthi attacks on international shipping as piracy); Mallory Miller, Grasping at ATS Straws:
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2026 Elections, Associated Press (Aug. 20, 2025), https://apnews.com/article/texas-redistricting-congressional-map-
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