b
Rz

§ |
& )

PRATT’S

REPORT
@ LexisNexis

Anand R. Viswanathan, Arie T. Feltman-Frank, and
Kathryn E. Abendroth



Pratt’s Energy Law Report

VOLUME 24 NUMBER 10 November-December 2024

Editor’s Note: Financing
Victoria Prussen Spears

Financing Nuclear Projects in the United States — Considerations in the Current
Market Environment

Eric Pogue, S. Kris Agarwal, Norman C. Bay, Archie Fallon, Dale Smith,

Andrew Thomison, Niko Letsos and Jacob Bell

International Trade Commission Allows Petition Seeking Duties on Solar Cells from
Cambodia, Malaysia, Thailand and Vietnam to Proceed
Anand R. Viswanathan, Arie T. Feltman-Frank, and Kathryn E. Abendroth

U.S. Court of Appeals for the District of Columbia Circuit Vacates New Pipeline and
Hazardous Materials Safety Administration Rules Related to Natural Gas Pipelines
Timothy J. Furdyna, Stuart B. Robbins and David L. Wochner

Energy Chairman Manchin’s Permitting Bill Moves Through Committee in Careful
Balancing Act
Elizabeth Leoty Craddock, Elizabeth M. Noll and Beth A. Viola

Investor-State Arbitration and the Energy Transition
Ian Meredith and Theo Hall

f(ﬁ° LexisNexis’

335

337

343

348

353

358



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call or email:

Raeesa Hoosen, LLB. Gt ..ooioiiiiiiiiiiiiccieeceeee et (1908) 673-3323
Email: oo raeesa.hoosen@lexisnexis.co.za
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . ... ..o .v vt (800) 833-9844
Outside the United States and Canada, please call ... ... ... ... .. (518) 487-3385
Fax Number . . .. ... . . (800) 828-8341
LexisNexis® Support Center . . .. ...... hteps://supportcenter.lexisnexis.com/app/home/

For information on other Matthew Bender publications, please call

Your account manager Or . .. ... .. ... (800) 223-1940
Outside the United States and Canada, please call . ... ............ (518) 487-3385

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (ebook)
ISSN: 2374-3395 (print)
ISSN: 2374-3409 (online)
Cite this publication as:

[author namel], [article title], [vol. no.] Pra1T’s ENERGY LAW REPORT [page number]
(LexisNexis A.S. Pratt);
lan Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PraTT’s ENERGY
Law Report 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2024-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SaMueEL B. BoXERMAN
Parmer, Sidley Austin LLP

ANDREW CALDER
Partner, Kirkland ¢ Ellis LLP

MartHEw DOBBINS
Partner, Vinson & Elkins LLP

M. SeErH GINTHER
Partner, Hirschler Fleischer, PC.

StePHEN J. HUMES
Partner, Holland & Knight LLP

R. Topb JoHNsON
Partner, Jones Day

Barcray NicHOLSON
Partner, Norton Rose Fulbright

EraiNne M. WALsH
Partner, Baker Botts L.L.P

SEAN T. WHEELER
Partner, Kirkland ¢ Ellis LLP

Hydraulic Fracturing Developments
Eric ROTHENBERG
Partner, OMelymy & Myers LLP

il



Prat’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights
Reserved. No part of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the written permission
of the copyright owner. For customer support, please contact LexisNexis Matthew Bender, 9443
Springboro Pike, Miamisburg, OH 45342 or call Customer Support at 1-800-833-9844. Direct
any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,
Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com, 631.291.5541.
Material for publication is welcomed—articles, decisions, or other items of interest to lawyers and
law firms, in-house counsel, government lawyers, senior business executives, and anyone
interested in privacy and cybersecurity related issues and legal developments. This publication is
designed to be accurate and authoritative, but neither the publisher nor the authors are rendering
legal, accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the
firms or organizations with which they are affiliated, any of the former or present clients of the
authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



International Trade Commission Allows
Petition Seeking Duties on Solar Cells from
Cambodia, Malaysia, Thailand and Vietnam to
Proceed

By Anand R. Viswanathan, Arie T. Feltman-Frank and
Kathryn E. Abendroth

In this article, the authors discuss recent trade actions that are intended to protect the
U.S. governments significant investments designed to bolster clean energy development
while at the same time boosting domestic manufacturing capabilities and the purchase
of domestically produced goods.

On June 7, 2024, the U.S. International Trade Commission (USITC or
Commission) made a preliminary affirmative determination? that there is a
reasonable indication that the U.S. domestic industry that produces crystalline
silicon photovoltaic cells (c-Si solar cells) and modules is materially injured by
imports of these cells from Cambodia, Malaysia, Thailand and Vietnam
subsidized by the latter three governments and sold in the United States at less
than their fair value. The USITC further determined that there is a reasonable
indication that U.S. domestic industry is threatened with material injury by c-Si
solar cells from Cambodia allegedly subsidized by the government of Cambodia.

This investigation (Investigation No. 701-722)2 was launched in April after
the American Alliance for Solar Manufacturing Trade Committee (American
Alliance) filed a petition with the U.S. Department of Commerce (Commerce)
and the USITC for the imposition of antidumping and countervailing
(AD/CVD) duties on imports of ¢-Si solar cells from these Southeast Asian
countries. The petition explained that the U.S. government is investing billions
of dollars in the energy transition, fostering the proliferation of numerous new
solar manufacturing facilities. The petition also alleged that the unfair trade
practices by Chinese companies in Southeast Asia are compromising these
critically important investments.

As a result of the Commission’s affirmative determinations, Commerce will
continue its investigation of c-Si solar cell imports from Cambodia, Malaysia,
Thailand, and Vietnam with its preliminary determinations on countervailing

* The authors, attorneys with Jenner & Block LLP, may be contacted at aviswanathan@jenner.com,
afeltmanfrank@jenner.com and kabendroth@jenner.com, respectively.

1 https://www.usitc.gov/press_room/news_release/2024/er0607_65269.htm.
2 hueps://ids.usitc.gov/case/8195/investigation/8558.
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duties due on or about July 18, and on antidumping duties due on or about
October 1. The investigation could result in the imposition of significant duties
on imports of ¢-Si solar cells from these Southeast Asian countries. On October
1, Commerce announced® its preliminary affirmative determinations on
countervailing duties.

This AD/CVD investigation is distinguishable from the final determination
of “circumvention” made by Commerce in August 2023.# Commerce con-
cluded that imports of certain c-Si solar cells (from Cambodia, Malaysia,
Thailand, and Vietnam), with components produced in China, were circum-
venting AD/CVD duties on Chinese imports.

The Biden administration’s two-year moratorium® on duties that applied to
these imports (known as the solar bridge), meant to facilitate imports while the
domestic manufacturing base ramped up, expired on June 6, subjecting the
imports to AD/CVD duties. However, according to the American Alliance
petition, almost immediately upon Commerce’s initiation of the circumvention
inquiries, importers began rapidly shifting their supply chains out of China. As
a result, imports from these companies may not be covered by Commerce’s final
determination of circumvention. The American Alliance petition seeks to
ensure that imports of ¢-Si solar cells from Southeast Asia are appropriately
subject to AD/CVD duties.

Meanwhile, companies that have imported c-Si solar cells duty-free pursuant
to the solar bridge must install the cells by December 3 to avoid paying
associated duties. Notably, on May 9, the U.S. Court of International Trade
(CIT) denied the federal government’s motion to dismiss a challenge to
Commerce’s final rule® implementing the solar bridge (the Duty Suspension
Rule).? Should the CIT declare the Duty Suspension Rule unlawful, these
companies, many of which made business decisions in reliance on the Duty
Suspension Rule, may be subject to retroactive duties on what they assumed
were duty-free imports.

In addition to the Southeast Asia AD/CVD investigation, other recent trade
actions that may impact solar development include the removal of the bifacial

3 hteps://www.trade.gov/commerce-preliminary-countervailing-duty-investigation-
crystalline-photovoltaic-cells-cambodia.

4 hitps:/fwww.federalregister.gov/documents/2023/08/23/2023-18161/antidumping-and-
countervailing-duty-orders-on-crystalline-silicon-photovoltaic-cells-whether-or-not.

5 https://www.govinfo.gov/content/ pkg/FR-2022-06-09/pdf/2022-12578.pdf.

8 heeps://www.federalregister.gov/documents/2022/09/16/2022-19953/procedures-covering-
suspension-of-liquidation-duties-and-estimated-duties-in-accord-with.

7 See Auxin Solar, Inc. v. United States, No. 23-00274 (Ct. Int'l Trade May 9, 2024).
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solar panel exclusion to safeguard duties under Section 201 of the Trade Act of
1974, as amended (Trade Act), expansion of the tariff-rate quota for ¢-Si solar
cell imports from 5 gigawatts to 12.5 gigawatts, and increased duties under
Section 301 of the Trade Act.

REMOVAL OF BIFACIAL SOLAR PANEL EXCLUSION TO
SAFEGUARD DUTIES

On May 12, the Biden administration announced that it plans to remove the
bifacial solar panel exclusion to safeguard duties on ¢-Si solar cells under Section
201 of the Trade Act. Safeguard duties seek to protect U.S. companies from
imports that are or may become a “substantial cause of serious injury” to
domestic industry.

Safeguard duties were originally put into place by former President Trump in
January 2018 via Proclamation 9693,% and the bifacial solar exclusion was
originally granted® by the U.S. Trade Representative (USTR) in June 2019.
Soon after, the USTR attempted to remove the exclusion. However, the CIT
enjoined these efforts after successful procedural challenges under the Admin-
istrative Procedure Act. These challenges arose from disagreements between
certain consumers, purchasers, and importers of bifacial solar panels and
domestic producers of solar panels. The plaintiffs — renewable energy compa-
nies — argued that the importation of bifacial solar panels did not harm
domestic producers because domestic producers did not produce utility-scale
bifacial solar panels. The domestic producers, on the other hand, contended
that safeguard duties on the bifacial solar panels were necessary to protect
domestic production because developers can use either monofacial or bifacial
solar panels.

Former President Trump then attempted to remove the exclusion via
Proclamation 10101, dated October 25, 2020. But the CIT*? enjoined the
Proclamation on the basis that it exceeded the former presidents delegated
authority under Section 204(b)(1)(B) of the Trade Act, which provides that
safeguards may be reduced, modified, or terminated by the President under
certain circumstances.2

8 hteps://www.govinfo.gov/content/pkg/FR-2018-01-25/pdf/2018-01592.pdf.

9 hetps://www.federalregister.gov/documents/2019/06/13/2019-12476/exclusion-of-particular-
products-from-the-solar-products-safeguard-measure.

10 heeps://www.federalregister.gov/documents/2020/10/16/2020-23108/to-further-facilitate-
positive-adjustment-to-competition-from-imports-of-certain-crystalline-silicon.

11 Solar Energy Indus. Ass’'n v. United States, No. 20-03941 (Ct. Intl Trade 2021).
12 See 19 U.S.C. § 2254(b)(1)(B).
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While the appeal was pending, President Biden extended the safeguard duties
for an additional four years in February 2022; however, bifacial panels were
excluded from this extension. Then, in November 2023, the Federal Circuit
reversed and remanded the CIT injunction, holding that former President
Trump did not exceed his delegated authority and that Proclamation 10101 was
not invalid.!® The effect of the court’s decision was the removal of the exclusion
for bifacial panels that were imported into the United States after October 25,
2020, and before February 7, 2022. The Biden administration’s recently
announced plan to remove the exclusion would apply to future imports of
bifacial solar panels.

EXPANSION OF TARIFF-RATE QUOTA FROM 5 GIGAWATTS TO
12.5 GIGAWATTS

On August 12, President Biden expanded# the tariff-rate quota for ¢-Si solar
cell imports, increasing the amount of ci-Si solar cells that can enter the country
free from safeguard duties to 12.5 gigawatts from the previous tariff-rate quota
of 5 gigawatts. President Biden explained that “the domestic industry has been
making and is continuing to make a positive adjustment to import competi-
tion, shown by increased actual and planned module production; various
announcements of planned domestic cell production; and improvements in
several of the domestic industry’s financial, trade, and employment indicators.”

INCREASED SECTION 301 DUTIES

On May 14, President Biden directed® the USTR to increase duties under
Section 301 of the Trade Act on certain imports from China, including solar
cells (rate to increase from 25% to 50% in 2024). On May 28, the USTR
issued a request for comments® concerning its proposed modifications to the
Section 301 duties, exclusion process for machinery used in domestic manu-
facturing, and temporary exclusions for certain solar manufacturing equipment.
Comments were due by June 28. On October 15, 2024, and October 17, 2024,

13 See Solar Energy Indus. Ass’'n v. United States, 86 F.4th 885, 902 (Fed. Cir. 2023).

14 htps://www.whitchouse.gov/briefing-room/presidential-actions/2024/08/12/a-proclamation-
to-further-facilitate-positive-adjustment-to-competition-from-imports-of-certain-crystalline-
silicon-photovoltaic-cells-whether-or-not-partially-or-fully-assembled-into-other-products-2/.

15 hetps://www.whitehouse.gov/briefing-room/statements-releases/2024/05/14/fact-sheet-
president-biden-takes-action-to-protect-american-workers-and-businesses-from-chinas-unfair-trade-
practices/.

16 hitps://www.federalregister.gov/documents/2024/05/28/2024-11634/request-for-comments-
on-proposed-modifications-and-machinery-exclusion-process-in-four-year-review.
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the USTR established!” an electronic portal and procedures'® for making
exclusion requests.

TAKEAWAYS

The recent trade actions are intended to protect the government’s significant
investments designed to bolster clean energy development while at the same
time boosting domestic manufacturing capabilities and the purchase of
domestically produced goods.

However, the effect of these actions on the solar project backlog is uncertain.
While the backlog is better than it was last year, delays in bringing projects
online are still more common than they were from 2018 to 2021, according to
the U.S. Energy Information Administration,*® which identified supply chain
as one of the key factors influencing the delay.

Purchasers, importers, and exporters of solar panels, domestic manufacturers,
and others with a stake in the energy transition should be closely following
these developments and ensure that their interests are adequately represented
and that their projects can move forward in a cost-effective manner and with
minimal delay.

17 https://ustr.gov/sites/default/files/Section%20301%20FRN%20for%20Exclusion%
20Process%20(Final).pdf.

18 hitps://www.federalregister.gov/documents/2024/10/17/2024-23880/procedures-for-
requests-to-exclude-certain-machinery-used-in-domestic-manufacturing-from-actions.

19 htps://www.cia.gov/todayinenergy/detail. php?id=62003.
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