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Landlords Beware: Termination of a Distressed Tenant’s Lease May Be Voidable In
 

By Donald S. Horvath and Angela M. Allen 

On March 11, 2016, the Seventh Circuit ruled that a distressed company’s termination of a lease pursuant to an
 




Background

Great Lakes Quick Lube owned and operated more than 100 automotive oil change and service center stores
 throughout the Midwest.  Great Lakes leased many of its stores pursuant to net lease arrangements, including
 five stores Great Lakes leased from T.D. Investments.  Great Lakes operations took a turn for the worse and, in
 February 2012, a mere 52 days before it declared bankruptcy, Great Lakes negotiated the termination of its
 leases with T.D.  The termination agreement related to all five stores, including two profitable stores. The
 termination of the leases for profitable stores was the subject of the Seventh Circuit’s decision. 

According to Great Lakes, the termination followed months of a strained relationship and increasingly aggressive
 demands by T.D.  Moreover, Great Lakes believed that, even though the two stores in question were operating
 profitably, deferred maintenance costs and other expenses it would incur pursuant to the lease agreements
 could greatly reduce or eliminate profits from these stores.  As a result, Great Lakes determined that terminating
 all of the leases was in its best interest because the termination agreement would eliminate its payment and
 performance obligations with respect to the sites and would include a complete release of all claims by T.D. 
 Similarly, T.D. maintained that the lease termination agreement enabled Great Lakes to “rid itself of locations
 that were burdensome to its operations with the hopes that such action would allow it to avoid bankruptcy and
 continue operating.” Id. at *2. 

No matter the motivation, once in bankruptcy, the committee appointed to represent the unsecured creditors and
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 relinquishment of the leasehold interests did not constitute “transfers” under the Bankruptcy Code, the
 bankruptcy court did not reach the key issue of whether reasonably equivalent value was exchanged.  It also did
 not reach any of the potential defenses available to T.D., including whether it received the transfers in good faith
 (i.e. without inquiry notice of Great Lakes’ financial distress) and if the transfers were characterized as
 preferences, whether T.D. received the transfers in the ordinary course of business.  Now that the Seventh
 Circuit has reversed, it will be up to the bankruptcy court on remand to rule on these issues. 

Key Take-A-Ways

The ascendance of Amazon and other “disruptive” retailers to the top of the retail sector food chain has thrown
 




Because of this dislocation in the retail sector, there are increasing vacancies in malls, and many malls are
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It is important to note, however, that the Seventh Circuit opinion addressed only whether or not the
 relinquishment of the lease constituted a “transfer.”  Because the bankruptcy judge had ruled that the

https://jenner.com/people/DonaldHorvath
mailto:dhorvath@jenner.com
https://jenner.com/people/317/vcard
https://jenner.com/people/AngelaAllen
mailto:aallen@jenner.com
https://jenner.com/people/27/vcard
https://jenner.com/people/27/vcard

	Local Disk
	Real Estate, Restructuring and Bankruptcy News | Landlords Beware: Termination of a Distressed Tenant’s Lease May Be Voidable In Bankruptcy -- ATTORNEY ADVERTISING




