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Earth Week 2023 brought with it two significant envi-
ronmental justice developments.” The week began
with New Jersey Governor Phil Murphy announc-
ing the adoption of regulations aimed at reducing
pollution in historically overburdened communities
and those disproportionately impacted by health
and environmental stressors.? President Biden then
capped the week off by issuing an Executive Order
on Revitalizing Our Nation’s Commitment to Envi-
ronmental Justice for All which further embeds envi-
ronmental justice initiatives throughout the federal
government.? These actions, and other significant
developments, highlight the heightened emphasis
on environmental justice at the federal and state
levels.

The United States Environmental Protection
Agency (EPA) defines environmental justice as “the
fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or
income, with respect to the development, imple-
mentation, and enforcement of environmental laws,
regulations, and policies.”* With increased funding
provided by the Inflation Reduction Act,’ the Infra-
structure Investment and Jobs Act,® and the Ameri-
can Rescue Plan Act,” federal agencies are investing
at unprecedented levels to advance environmental
justice.

The Biden administration also developed the Jus-
tice40 Initiative, with a goal of ensuring that 40
percent of the overall benefits of certain federal
investments flow to “disadvantaged communities
that have been historically marginalized and over-
burdened by pollution.” The Climate and Economic
Justice Screening Tool geospatially identifies such
disadvantaged communities, which include feder-
ally recognized Tribes and Alaska Native villages.®

As companies face increased scrutiny all along the
supply chain from regulators, customers, investors,
and the public, failure to consider the environmental
justice implications of their corporate activities can
significantly hinder the advancement of corporate
objectives. By way of example, in September 2022,
a company'’s air permits to build a $9.4 billion plas-
tics manufacturing complex were revoked in part

because the state Department of Environmental
Quiality’s environmental justice analysis was found
to be arbitrary and capricious, and therefore failed
to uphold the “public trust doctrine” of Louisiana’s
constitution.™

The risks associated with failing to consider environ-
mental justice issues are causing some companies
to reevaluate corporate policies and develop busi-
ness practices that embrace environmental justice
and community stakeholder initiatives. This article
explains how embracing environmental justice and
community stakeholder concerns can advance cor-
porate objectives.

ENVIRONMENTAL JUSTICE DEVELOPMENTS

While the concept of environmental justice has long
had its roots in American civil rights history, Presi-
dent Biden brought the topic to the forefront of
federal governance as part of the administration’s
“whole-of-government” approach to addressing
health and environmental impacts on dispropor-
tionately affected communities. Through various
executive orders, the Biden administration has effec-
tuated its policy of prioritizing environmental jus-
tice initiatives by directing federal agencies to make
achievement of environmental justice a part of their
missions. Federal developments thus far have taken
the form of plans, new offices and positions, grant
programs, mapping tools, reviews of existing legal
authority, permitting guidance, and enforcement
policies. Federal, state, and local developments that
are particularly relevant to the regulated commu-
nity are reviewed below.

EPA

EPA published a May 2022 report," followed by
aJanuary 2023 addendum,™ that reviewed the
agency’s legal authority to advance environmental
justice and take steps to mitigate the cumulative
impacts of federal actions taken under its various
programs, including programs under the Clean Air
Act; the Visibility Protection Program; the Clean
Water Act; the Safe Water Drinking Act; the Federal
Food, Drug, and Cosmetic Act; the Resource Con-
servation and Recovery Act; and more. The EPA’s
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existing legal authority to advance and address
these topics in decision making encompasses the
full breadth of the agency’s activities, including its
oversight of state programs.

EPA also has the authority to advance environmen-
tal justice through civil rights laws. Title VI of the Civil
Rights Act of 1964, for instance, prohibits recipients
of federal financial assistance from intentionally dis-
criminating on the basis of race, color, or national
origin (including limited English proficiency) in their
programs or activities.

EPA’'s implementing regulations also prohibit recipi-
ents of federal financial assistance from taking
actions that have a discriminatory effect. The regu-
lations offer a mechanism for a person who believes
they have been discriminated against to file a com-
plaint with any EPA office, as well as authorize EPA’s
Office of Civil Rights to periodically conduct com-
pliance reviews. If a recipient is found to be non-
compliant, the recipient may elect to take correc-
tive actions to mitigate the risk of losing financial
assistance.

Permitting guidance

EPA recently issued interim guidance™ for address-
ing environmental justice and civil rights during per-
mitting, as well as specific guidance™ for addressing
environmental justice concerns specific to air per-
mitting. The guidance emphasizes that compliance
with federal environmental laws does not necessar-
ily provide a shield against allegations of non-com-
pliance with federal civil rights laws.

For example, in Chicago, the city allegedly agreed
to permit a scrap metal recycling facility’s relocation
“from a predominantly White neighborhood to a
predominantly Black and Hispanic neighborhood.”
After a two-year investigation, the US Department
of Housing and Urban Development found the city's
involvement in the relocation of the facility, approval
of the new site, and broader institutional methods
that resulted in the concentration of industrial pol-
lution into Black and Hispanic neighborhoods vio-
lated the Civil Rights Act and the Housing and Com-
munity Development Act."”

Therefore, even beyond what is legally required by
the applicable permitting statute and regulations,
companies should consider taking steps through-
out the permitting process to ensure that environ-
mental justice and civil rights concerns are being
sufficiently analyzed and adequately addressed, as
well as ensuring sufficient community engagement.

Enforcement policies

As outlined in EPA's Fiscal Year 2022-2026 Strategic
Plan, new environmental justice-focused enforce-
ment policies emphasize increased inspections in
communities with environmental justice concerns,
prioritizing enforcement in overburdened commu-
nities, and identifying remedies for noncompliance
that offer tangible benefits to those communities.™
EPA also emphasized acting through emergency
orders to secure early relief where possible. Enforce-
ment remedies include increased or additional
fence-line monitoring, public availability of monitor-
ing data, and encouraging supplemental environ-
mental projects that are tied to addressing adverse
environmental impacts on local communities.

State and local developments

In addition to various states that have enacted or
are in the process of enacting environmental jus-
tice-related legislation, New York recently joined
Montana and Pennsylvania by explicitly including a
“right to clean air and water, and a healthy environ-
ment” in the New York Bill of Rights. Several other
states have proposed ballot initiatives to incorpo-
rate environmental rights into their constitutions.

At the local level, the focus on environmental jus-
tice has propelled some municipalities to address
the topic in similar as well as different ways. As a
2019 report prepared by the Tishman Environment
and Design Center indicates, municipalities have
addressed environmental injustice through vari-
ous land use measures, including bans on pollut-
ing facilities; policies that incorporate environmen-
tal justice goals and considerations into municipal
activities; environmental review processes; and pro-
active planning, zoning, and public health codes."”
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For example, in 2020, Washington, DC amended its
comprehensive plan to incorporate environmental
justice objectives.’® Among other things, the plan
states that environmental justice principles should
inform public policy decisions on the siting of
municipal and industrial facilities.

EMBRACING ENVIRONMENTAL JUSTICE AS
PART OF A COMPANY’S CORPORATE CULTURE

Considering the heightened focus on environmental
justice outcomes, companies would be well served
to ensure that their environmental, health, and safety
programs adequately consider potential environ-
mental justice issues and concerns and are designed
in ways that strengthen community and stakeholder
relationships, such as by incorporating environmen-
tal justice commitments into a company’s environ-
mental, social, and governance (ESG) goals. Below, we
outline some recommendations and best practices.

KEEP ABREAST OF ENVIRONMENTAL
JUSTICE DEVELOPMENTS THAT MAY
AFFECT YOUR OPERATIONS

Track environmental justice issues

Not all environmental justice issues will apply to a
specific business. However, being aware of national
and local developments will allow a company to
minimize regulatory, permitting, and community
concerns and challenges that may otherwise catch
it off-guard, including potential risks of objections
to permits and litigation.

Understand your geographical area

By taking steps to better understand the communi-
ties in the areas where a company operates or may
operate, a company can evaluate risks and make
better-informed business decisions. For example,
companies can take advantage of resources such
as EPA’s EJScreen Mapping Tool, which provides
demographic, socioeconomic, and environmental
information for chosen geographic areas.” Other
mapping tools, such as the Council on Environmen-
tal Quality’s Climate and Economic Justice Screen-
ing Tool?® and state-specific tools are also available.

Companies with current or future operations in
areas with higher percentiles of socioeconomic
or environmental quality factors should prepare
for potential legal risks and challenges, including
increased government and public scrutiny, and
consider how to mitigate potential issues ahead of
time. The tools can also be used to aid a company
in analyzing health, social, and economic effects of
a specific project.

BUILD A PROACTIVE ENVIRONMENTAL PLAN

Create an environmental policy
or revise an existing one

The rise of corporate accountability has resulted in
companies revising their business plans to incorpo-
rate ESG criteria into their decision making. A way
to ensure that environmental justice is included in
a company’s ESG plan is to make environmental jus-
tice part of a company’s social objectives.

In particular, a company may wish to organize its
social criteria objectives so that environmental jus-
tice commitments are treated as under the com-
pany’s direct control, much like scope 1 greenhouse
gas emissions are under the direct control of the
company. Companies should also consider develop-
ing a public involvement plan as part of their social
criteria. Environmental justice can be measured
by the amount and quality of direct community
engagement and community service. In this way,
companies that develop robust engagement plans
that further environmental justice objectives of the
local community can fold those plans into the social
criteria aspects of a greater ESG policy.

Perhaps the most important takeaway is that com-
panies should be cognizant of the interconnected-
ness of their environmental goals to environmen-
tal justice and social/stakeholder concerns. A good
environmental justice policy means a good social
policy which means a more robust and effective
environmental policy and greater chance of meet-
ing environmental objectives.
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Develop a robust compliance plan

Enforcement and litigation risk will be higher for
companies with operations in communities with
environmental justice concerns. Therefore, it is espe-
cially important that these companies have robust
compliance programs in place. Companies can ben-
efit from consistently monitoring their operations
and considering the availability of advanced moni-
toring technologies and methodologies (such as
monitoring by aircraft and satellite) that may catch

violations and prevent ongoing ones.

Companies should also strictly comply with all
applicable monitoring, recordkeeping, and report-
ing requirements, and consider voluntary disclosure
policies. EPA’s Audit Policy provides several major
incentives, including reduction of 100 percent of
gravity-based penalties, for regulated entities to
voluntarily discover and fix federal environmen-
tal violations.?’ Moreover, the US Department of
Justice, Environmental Crimes Section’s Voluntary
Self-Disclosure Policy offers beneficial treatment to
companies that disclose potentially criminal envi-

ronmental violations.??

Review suppliers and other entities
with which the company contracts

As mentioned above, a company can define the
social aspect of its ESG plan to assist in develop-
ing a baseline standard against which a company
can measure itself. This includes a company taking
steps to establish a standard by which it expects
those with which it contracts to behave and review-
ing its supply chains to identify any potential areas
of inequity against such a standard. The company
must then subsequently hold suppliers and other
entities with which it transacts accountable, while
being particularly mindful of actions that could be

tied back to the company.

USE EXISTING TOOLS AND RESOURCES TO
ASSIST IN SITING AND PERMITTING DECISIONS

Be aware of evolving siting and
permitting requirements

As discussed above, companies making siting or per-
mitting decisions should consider that projects in or
near communities disproportionately burdened by
pollution will receive scrutinized attention. There-
fore, companies should ensure that environmental
justice and civil rights concerns are being proactively
evaluated and sufficiently addressed under environ-
mental, civil rights, and environmental justice laws
and seek out any available guidance to rectify such
concerns. Failure to do so may result in unforeseen
project hurdles, wasted resources, and an eventual
siting or permit denial. Considering recent EPA guid-
ance on this topic, companies should develop their
own best practices for permitting oversight, which
should include the following:

+ Use available screening tools to assess the exis-
tence of environmental justice or civil rights
concerns early in the permitting process;

« Perform an appropriately scoped environmen-
tal justice analysis or disparate impact analysis
(which should consider cumulative impacts)
where concerns exist;

« Know what questions to ask, such as who is
being affected by the action? How, and by how
much? Compared to whom? Can we mitigate
the effects and, if so, how?; and

+ Develop a public involvement plan and engage
communities and tribes to ensure that their
views are accounted for (discussed further
below).

Failure to take these measures as part of the project-
scoping process may result in significant hurdles to
project development. This includes the possibility of
pressure being exerted on state and local regulators
to change their course of action with respect to a
proposed project. In the Chicago example discussed
earlier, the city denied a scrap metal recycling facil-
ity’s permit to begin operating an $80 million facility
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after EPA issued a letter raising health impact con-
cerns in the surrounding community. The city’s deci-
sion, which is currently the subject of a lengthy and
ongoing appeal, followed an alleged agreement
between the facility operator and city that would
have allowed the operator to move to the site.

This also includes active opposition to a project,
which may turn into litigation. For example, devel-
oper Air Products recently sued Livingston Parish
after the parish attempted to restrict the company’s
proposed hydrogen/carbon capture and storage
project through a moratorium.? Ultimately, the par-
ties came to a resolution, whereby the parish agreed
that the moratorium was invalid and unenforceable,
and the parties agreed that each would bear its own
fees and costs related to the litigation.

Review existing permit conditions

Companies with existing facilities that will be apply-
ing for permit renewals should be prepared for the
possibility of new and more stringent permit obli-
gations being imposed by regulators at the time of
their permit renewal. The recently enacted New Jer-
sey environmental justice regulations, for example,
set forth a step-by-step process for reviewing future
permit applications, including specifically stating
that existing permit holders may be subject to addi-
tional permit conditions to reduce health and envi-
ronmental impacts.?

More stringent requirements of which companies
should be mindful may include: (i) additional moni-
toring, recordkeeping, and reporting requirements;
(ii) additional pollution controls and/or more strin-
gent limits; and (iii) the inclusion of enforceable
work practices, operating plans, and/or best prac-
tices for minimizing emissions and/or discharges.

Companies should address environmental justice-
related concerns sooner than later, by taking advan-
tage of the existing tools discussed above, to avoid
unforeseen complications arising during the permit
renewal process. For example, if particulate emis-
sionsareaspecificconcerninyourarea(e.g., EJScreen
shows a particularly high EJ Index percentile for
particulate matter 2.5), taking proactive measures

to mitigate any increased particulate emissions may
streamline the permit renewal process.

ENGAGE THE LOCAL COMMUNITY

Be proactive in engaging the community

Governmental environmental justice policies typically
entail expectations of robust engagement with the
local community and opportunities for community
actors to provide input into company decisions that
will affect their communities. Companies may want
to similarly engage with the local community prior
to taking steps to expand or modify existing opera-
tions. This is particularly true for the permitting pro-
cess; however, companies are well served by engag-
ing with communities and local tribes as a vehicle for
making more informed business decisions generally.

This can include learning from a community about a
company’s impact, creating strategic partnerships
within the community, and collaborating with the
community to advance shared goals and establish
outcomes that will benefit the community overall. For
example, a company can help communities finance
environmental justice initiatives or help eligible appli-
cants apply for available grants and help formulate how
these community-driven initiatives will take shape.

Being proactive will better prepare a company for
what issues, if any, a governmental agency may
uncover during its own public engagement process.
Ultimately, by strengthening their bonds with the
local community, companies are better situated to
identify community concerns early and take appro-
priate action that will satisfy both company and com-
munity needs while building trust into the future.

Review existing community relationships

The community engagement discussed above
should include a review of existing community rela-
tionships, specifically where potential environmen-
tal justice concerns may not have previously been
addressed. To stay on track with such engagement
and to ensure the maintenance of strong relation-
ships, making periodic reviews and assessments of
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existing community relationships could be incorpo-
rated into a company'’s ESG criteria.

Engage internal stakeholders

Community engagement goes beyond external
forces at a specific facility. A company should also
cultivate internal discussions with workers, unions,
and other stakeholders affected by the company’s
actions. Initiatives to consider include informa-
tional meetings, listening sessions, and trainings.
Environmental health and safety managers should
also engage upper management to ensure leader-
ship buy-in for environmental justice initiatives. This
guarantees that all levels of the company are aware
of and striving towards the same goals.
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