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No Cure in Sight: Group Health Plans and
Prescription Drug Benefits Infected by
Excessive Fee Lawsuits

By Joseph J. Torres, Alexis E. Bates and Amanda C. Walsh

he future of excessive fee litigation is here — and it is aiming right for
employer-sponsored prescription drug benefit plans.

The Employee Retirement Income Security Act (ERISA) lays out a num-
ber of principles that retirement plan fiduciaries must uphold. Primarily,
these responsibilities include acting solely and exclusively in the interest
of plan participants and beneficiaries, carrying out duties in a prudent
fashion, minimizing losses of the plan, and acting within the scope of
the plan’s documents and instruments insofar as those directives are in
accordance with ERISA.' These standards of conduct are exacting and
strict, meant to protect plan participants and beneficiaries who rely upon
fiduciaries for their well-being into retirement.

For nearly 20 years, plaintiffs have been suing large 401(k) plans for
claimed fiduciary breaches in lawsuits colloquially referred to as “exces-
sive fee” cases. These claims allege that plan fiduciaries breached their
duties by failing to:

(1) Ensure reasonable fee structures, including by allowing exces-
sive service provider fees;
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(2)  Adequately monitor investment performance; or

(3) Offer lowest-cost share classes and prudent investment options.

THE BEGINNINGS OF “EXCESSIVE FEE” LITIGATION

Beginning around 20006, law firms filed the initial batch of excessive fee
class action lawsuits, suing large companies alleging they allowed their
401(k) plansto pay excessfeesand include overpricedand underperform-
ing investments.? These lawsuits — and many of the cases that followed —
generally used the same template: plaintiffs alleged that plan fiducia-
ries breached duties of loyalty and prudence by improperly managing
and investing participants’ retirement savings in funds that charged
excessively high fees and offered diminishing returns, amongst a vari-
ety of other alleged breaches. At the beginning stages of this influx
of litigation, plans with over $1 billion in plan assets were targeted,
including at least 18 of the United States’ largest employer-sponsored
401(k) plans.?

Between 2015 and 2020, hundreds more excessive fee litigations were
filed — with 2020 alone seeing over 200 cases filed — and with over one
third of those targeting plans with less than $1 billion in plan assets.’
According to Chubb, a global insurance provider, just under $1 billion
in total settlement funds were paid to plan participants and beneficiaries
between 2016 and 2020, with settlements ranging from less than $1 mil-
lion to over $55 million.>

THE TEMPILATE CHANGES: RECENT DEVELOPMENTS IN
EXCESSIVE FEE CLAIMS

As several of these cases found success through multi-million-dollar
settlements, new renditions of excessive fee claims began to emerge. In
2016, for example, over a dozen 403(b) retirement plans offered by uni-
versities were targeted with allegations of fiduciary breaches.® In these
cases, plaintiffs alleged similar fiduciary breaches, including improper
inclusion of high-cost investment options in plans and improper fees for
recordkeeping, administrative, and investment services.” Most of these
cases settled for several million dollars each.

But these university-focused lawsuits are not the only deviations from
traditional excessive fee claims seen in the last decade. Beginning in
2018, a series of class actions was filed alleging that actuarial assump-
tions used to calculate certain forms of annuities were unreasonable
and violated ERISA. Specifically, plaintiffs alleged that plans used out-
dated, and thus “unreasonable,” mortality assumptions to calculate ben-
efits in violation of ERISA.® Plaintiffs alleged, amongst other claims, that
the plans’ use of these outdated assumptions led to lower payouts.” One
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such case resulted in a $59 million settlement, prompting the filing of
nine new such class actions in 2023.°

IT IS CONTAGIOUS: THE NEWEST WAVE OF EXCESSIVE
FEE LITIGATION OVER GROUP HEALTH PLANS

Recently, such claims have taken on another new focus: group health
plans. In what may become the newest wave of excessive fee litigation,
plaintiffs allege that health plan fiduciaries have breached their duties
under ERISA. These claims have promulgated due, in large part, to the
passage of the Consolidated Appropriations Act of 2021 and the issu-
ance of the Department of Health and Human Service’s Transparency in
Coverage Rule.

The Consolidated Appropriations Act of 2021 (CAA) amended ERISA
§ 408(b)(2) to require certain service providers to group health plans to
disclose information to plan fiduciaries about direct and indirect com-
pensation received in connection with their services to that plan, as long
as that compensation is expected to amount to $1,000 or more.!! These
new disclosures were intended to provide plan fiduciaries “with suf-
ficient information to assess the reasonableness of the compensation to
be received and potential conflicts of interest that may exist” as a result
of these compensatory arrangements.'?

Similarly, the Transparency in Coverage Rule requires group health
plans to disclose cost-sharing information, including in-network pro-
vider negotiated rates, historical out-of-network allowed amounts, and
prescription drug pricing information.” This Rule aims to enable plan
participants and beneficiaries to evaluate healthcare options in a more
cost-conscious manner, “strengthen[] the support consumers receive
from stakeholders that help protect and engage consumers,” and “lower(]
overall health care costs.”

A recently filed lawsuit, Lewandowski v. Johnson and Jobnson, shows
just how these newly required disclosures may impact future waves of
excessive fee litigation.

ALLEGING EXCESSIVE PRESCRIPTION DRUG FEES

In Lewandowski v. Jobnson and Johnson, a Johnson and Johnson (J&J)
healthcare policy and advocacy director alleges that J&J, its Pension &
Benefits Committee, and individual members of the Committee (collec-
tively, “Defendants” or the “Company”) breached their fiduciary duties
under ERISA related to the management and administration of prescrip-
tion drug benefits offered through the Company’s group health plans.®
The complaint contends that the Company mismanaged J&J’s prescrip-
tion drug benefits program, costing the plan and its participants and
beneficiaries “millions of dollars in the form of higher payments for

Employee Relations Law Journal 3 Vol. 50, No. 2, Autumn 2024



ERISA Litigation

prescription drugs, higher premiums, higher deductibles, higher coinsur-
ance, higher copays, and lower wages or limited wage growth.”'

The complaint alleges that Defendants breached their fiduciary duty
of prudence in several ways:

Defendants failed to exercise prudence before selecting a [pharmacy
benefits manager], failed to exercise prudence in agreeing to make
its ERISA plans and beneficiaries pay unreasonable prices for pre-
scription drugs, failed to exercise prudence in agreeing to contract
terms with its [pharmacy benefits manager] that needlessly allows
the [pharmacy benefits manager] to enrich itself at the expense of
the company’s ERISA plans and their beneficiaries, failed to actively
manage and oversee key aspects of the company’s prescription-drug
program, and failed to take available steps to rein in its [pharmacy
benefits manager’s] profiteering and protect plan assets and benefi-
ciaries’ interests."”

This failure of prudence, Lewandowski contends, forced “benefits
plans and employees to acquire drugs via some of the most expensive
methods conceivable.”®

The complaint, for instance, alleges that the Company mismanaged
the plan’s specialty-drug program by failing to adequately consider
available options for its contracted pharmacy benefits manager.' Plan
fiduciaries routinely contract with pharmacy benefits managers to help
manage and administer plan prescription drug benefits. Pharmacy ben-
efits managers may, among other things, negotiate with pharmacies to
establish networks where plan beneficiaries may obtain prescription
drugs and contract with drug manufacturers to secure price reductions
for certain prescriptions. Here, the complaint alleges that the Company
“did not consider the full range” of available pharmacy benefits man-
agers.”® Further, the Company’s employee benefits consultant, used to
guide the pharmacy benefits manager selection process, may have had
a financial stake in connection with the selection of certain pharmacy
benefits managers by its clients.?

Further, the complaint contends, the Company agreed to make the
plan and the plan’s participants and beneficiaries pay “staggering” mark-
ups for prescription drugs.”* For instance, the complaint alleges, the
Company paid roughly $10,000 more per-prescription for a drug used to
treat multiple sclerosis than pharmacies pay to acquire that same drug —
a markup two hundred and fifty times higher than an individual pay-
ing out-of-pocket for that same prescription might pay.” Lewandowski
argues that the Company’s failure to use its “significant bargaining power
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as a Fortune 50 company with over 50,000 U.S. employees” to secure
lower prescription drug prices shows a breach of the fiduciary duty of
prudence.?

The complaint also lists numerous other allegations of mismanage-
ment, including agreeing to steer beneficiaries towards pharmacies with
prices “routinely higher” than others for identical drugs® and failing to
appropriately incentivize lower-cost but chemically-identical generic pre-
scription drugs over name-brand drugs.?

To remedy these alleged fiduciary breaches, Lewandowski seeks
actual damages in the amount of the plan’s losses; any losses related
to amounts paid by plan participants and beneficiaries as premiums,
claim payments, co-insurance, deductibles, and lost wages; and statu-
tory penalties.”” Given previous amounts demanded in excessive fee
cases, as well as this complaint’s contention that Defendants’ breach
of fiduciary duty cost plan participants millions of dollars over the
proposed class period, the claimed damages could be calculated at
millions of dollars.?

While the status of this case is uncertain, it is likely that — just like
in previous iterations of excessive fee suits — similar suits will be filed
shortly.

CONCLUSION

Given the filing of Lewandowski, as well as past trends in excessive
fee litigation, it is essential that group health plan fiduciaries evaluate
their current fiduciary processes and governance models. In particular,
fiduciaries should closely review the selection and monitoring of plan
providers as well as the reasonableness of group health plan costs and
fees.

Plan fiduciaries may also consider establishing a group health plan
fiduciary committee to monitor necessary duties and responsibilities, cre-
ating or reaffirming review processes for group health plan costs and
fees, or implementing consistent and ongoing trainings for group health
plan fiduciaries. Companies should also explore the acquisition of fidu-
ciary liability insurance in preparation for potential allegations for fidu-
ciary breaches.

Group health plan fiduciaries should prepare now for this new wave
of excessive fee litigation. This preparation will not only ensure that plan
participants and beneficiaries reap the benefits of these plans, but also
may prevent costly and time-consuming litigation over these fiduciary
responsibilities.
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