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Since the mid-19th century, anti-assignment clauses have been a mainstay of
general liability insurance policies, barring a policyholder from transferring their
rights to a chosen assignee.[1] While many courts have limited the application of
such clauses, open questions remain and new case law continues to be made.

Recently, in Pepsi-Cola Metropolitan Bottling Co. Inc. v. Employers Insurance Co. of
Wausau,[2] the Wisconsin Court of Appeals, District Il, held that one such provision
— preventing the "[a]ssignment of interest under this policy" without the "consent
... endorsed hereon" of the insurer — only barred the preloss assignment of

coverage, rather than the post-loss assignment of claims.[3] Brian Scarbrough

Pepsi-Cola aligns Wisconsin with the prevailing majority rule and thus makes pivotal the question of
when a loss occurs. Policyholders subject to an anti-assignment clause should take care to consider
these issues of judicial construction, rather than relying on the plain contractual language alone.

Summary of Pepsi-Cola

From 1963 to 1971, the Employers Insurance Co. of Wausau issued general liability insurance to the
Waukesha Foundry Co. and its subsidiary.[4]

Under the policy, Wausau was required to "pay on behalf of [Waukesha] all sums which [it] shall become
legally obligated to pay as damages because of ... bodily injury or ... property damage ... caused by an
occurrence" and defend Waukesha against any such suit.[5]

The policy defined an "occurrence" to be "an accident, including injurious exposure to conditions, which
results, during the policy period, in bodily injury or property damage neither expected nor intended
from the standpoint of the insured."[6]

In a series of transactions, Waukesha assigned and transferred its assets and liabilities to a series of
successor companies.[7] Waukesha's eventual successor in interest was Pneumo Abex LLC, with which it
merged in 2004.[8]

In 2017, Pneumo found itself in hot water when Roger Huff — along with hundreds of other plaintiffs —
filed suit, claiming that Waukesha's pump products contained asbestos and contributed to his
mesothelioma.[9]



Wausau denied coverage for defense of Huff's lawsuit on the basis that Pneumo was being sued not for
any liabilities related to Waukesha, but for unrelated historical liabilities, and, instead, Pepsi-Cola
Metropolitan Bottling Co. Inc., picked up the tab.[10]

In 2019, Pneumo assigned to Pepsi the right to pursue and keep insurance proceeds for the Waukesha
asbestos lawsuits under the Wausau policies — which Pepsi promptly did, filing suit against Wausau in
Wisconsin state court.[11]

On cross-motions for summary judgment, the court ruled for Wausau.[12] In its view, the 2000 case Red
Arrow Products Co. Inc. v. Employers Insurance of Wausau[13] squarely controlled this case.[14]

Under Red Arrow, it held, an anti-assignment provision bars an assignee from having any rights to any
benefits under a particular policy — and, as such, Pepsi cannot make any claim on Pneumo's behalf.[15]

The Court of Appeals of Wisconsin reversed.[16] Writing for a split panel, Judge Lori Kornblum[17] held
that consistent with long-standing Wisconsin law, an anti-assignment provision is not enforceable when
an assignment is made post-loss.[18]

Because the loss in this case accrued upon Huff's exposure to asbestos prior to 1971, the assignment —
made in 2019 — was by definition post-loss.[19] Not only does the post-loss exception have a venerable
status in precedent — having applied in Wisconsin since 1880 — but it "contribut[es] to the efficiency of
business by minimizing transaction costs and facilitating economic activity and wealth
enhancement."[20]

Red Arrow, the court explained, does not counsel a contrary result.

The appellate court explained that, as a preliminary matter, there are relevant factual and legal
distinctions between Pepsi-Cola and Red Arrow.

After all, according to the court, both parties in Red Arrow agreed that there had been no transfer of the
recovery rights under the insurance, so the case did not even present the issue of what rights would
have accrued had an assignment occurred.[21]

And second, at most, Red Arrow's observation was merely dicta and thus did not "implicitly overrul[e] a
century of Wisconsin law."[22]

In dissent, Judge Shelley Grogan rejected the majority's effort to disregard Red Arrow.[23] The
competing line of precedent, she explained, involves only first-party claims, rather than third-party
claims that include a duty to defend, like in Red Arrow.[24]

Judge Grogan stated that unlike "indemnity, which is absolute — and fixed — at the moment of the loss
in a first-party claim," the duty to defend depends on a variety of contingent factors, such as the
plaintiff's complaint, their litigation choices and so on.[25] She criticized the court for refusing to apply
the plain text of the contract and for failing to follow existing Wisconsin law.[26]

Analysis of Pepsi-Cola

There are a few important takeaways from Pepsi-Cola for policyholders.



First, the decision aligns Wisconsin with the vast majority of jurisdictions that do not enforce anti-
assignment contractual language when the assignment is made post-loss.

On the one hand, this should come as no surprise — the proposition that anti-assignment clauses do not
bar assignment of accrued claims has been considered a universally accepted rule since the early 20th
century.[27] And almost all states — with a few notable exceptions, including Texas[28] — continue to
follow this approach.

But on the other hand, up until just a few years ago, the tide seemed to be turning against this
consensus — that is, to enforcing anti-assignment clauses in almost all instances.

In 2003, in Henkel Corp. v. Hartford Accident & Indemnity Co.,[29] the California Supreme Court held
that anti-assignment clauses permitted only the transfer of claims "reduced to a sum of money
due."[30] Some state courts quickly followed suit.[31]

But the California Supreme Court then changed course in 2015, unanimously overruling Henkel in Fluor
Corp. v. Hartford Accident & Indemnity Co.,[32] and holding that there need not be a money judgment
or approved settlement before a post-loss claim can be assigned.[33] To enforce such clauses, the court
explained, would exert "unjust and oppressive pressure on the insured."[34]

Although Wisconsin has adopted the majority rule, this conflict does not seem likely to dissipate any
time soon.[35] As a result, policyholders should be on notice that the issue of post-loss assignment may
raise coverage issues, even if the policy language looks clear, and that the result may vary state-by-state.

Second, under Pepsi-Cola, the dispositive question is no longer whether an anti-assignment clause
categorically bars assignment — it doesn't — but the question of when a given loss occurred.

Take the facts of Pepsi-Cola, for instance.

In that case, coverage was sought based on historical exposure to asbestos. Even though the injured
party there had not asserted a claim for such injury during the policy period, his alleged exposure was
the occurrence that triggered coverage — rather than the onset of symptoms, for example.[36] Because
that exposure took place during the relevant coverage periods, the loss had already occurred prior to
any transfer.[37]

Most general liability policies, like the one at issue in Pepsi-Cola, are occurrence-based policies — that is,
they apply when an occurrence, or the bodily injury or property damage caused by that occurrence,
takes place during the policy period, even if no claim is made until years or decades later.[38]

A loss could occur without the policyholder knowing it, the policyholder could then assign the policy,
and a claim could be made after that assignment. But so long as the loss occurred before the
assignment, the anti-assignment language should not be enforceable.

As such, policyholders should be aware that even if their jurisdiction adopts Pepsi-Cola, they will need to
carefully consider the particular claim at issue and the relevant contractual language to determine
coverage — and would do well to keep such considerations in mind before making any assignment.
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