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No good deed goes unpunished. Those of us working with 401(k)
plans are familiar with this sentiment. An employee benefit plan, as
the name implies, is supposed to benefit employees. Yet benefit plans —
particularly 401(k) plans — can be sources of aggravation for many. In
addition to the threat of lawsuits, employers must also grapple with the
difficulty of crafting lengthy, complex plans using language that is legally
precise yet understandable to the average plan administrator.

While ERISA litigation has proliferated in recent years, with the
Supreme Court issuing four ERISA decisions in 2020 alone,! the Court
under the leadership of Chief Justice John Roberts has pointed plan
sponsors toward a way to help control plan disputes. The Roberts Court’s
ERISA jurisprudence has re-awakened the idea that one of ERISA’s key
tenets is that a plan’s written terms matter. In other words, if plan spon-
sors want to reduce their exposure to litigation, one way to do so is by
adding certain plan terms that mitigate risk.

This column identifies some ways in which plan sponsors can amend
plan language to manage and/or mitigate exposure to claims for benefits
and other ERISA claims.
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Add a Limitations Period for Lawsuits or Arbitration
Requests

Benefit claims limitations period

Plan sponsors should consider including a provision limiting the
time period during which a plan participant can bring a claim for ben-
efits.? Because ERISA does not provide a statute of limitations (except
for fiduciary breach claims),®> federal courts generally apply the most
analogous state-law limitations period.? This borrowed limitations period
principally applies to denial of benefit claims brought under 29 U.S.C.
§ 1132(2)(1)(B).

This variance in state laws means that participants in the same
plan may be subject to wildly varying limitations periods depend-
ing on where they bring their federal claim. In some instances, this
means, for example, that a claim could be brought up to 10 years
after the dispute giving rise to the lawsuit occurred. These differ-
ences across a plan population do not promote the certainty and
uniformity that should be among the touchstones of prudent plan
administration.’

However, there are steps a plan can take to promote a more uni-
form dispute resolution process. For example, a court will likely
enforce a different limitations period that is contained in plan docu-
ments, as long as the contractual limitations period is not unrea-
sonably short or otherwise foreclosed by a controlling statute. This
was confirmed by the Supreme Court in its decision in Heimeshoff v.
Hartford Life & Accident Insurance Co.° There, the Court considered
whether ERISA permits parties to choose a limitations period by con-
tract.” The Court concluded that because ERISA is silent regarding a
statute of limitations, contractual limitations periods are permissible
and courts must give effect to them unless they are unreasonably
short.®

While endorsement of shorter limitation periods is a useful tool, it
is important that plan administrators follow any applicable amend-
ment procedures in adding such a provision. As the Supreme Court
held in CIGNA Corp. v. Amara,’ to be enforceable, requirements
must be included in the governing plan document, as opposed to
other plan materials such as a summary plan description or benefit
communication. '

Nonetheless, while a limitations period must be included in the plan
itself, as a best practice, plan sponsors should conspicuously include
any plan-imposed limitations period in benefits determination letters,
in addition to the summary plan description. And as discussed below,
a clear record should be kept of participants’ receipt of such plan
communications.
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Fiduciary breach claims limitations period

In addition to claims for benefits, many ERISA lawsuits allege breaches
of fiduciary duties. From stock drop cases to complaints of excessive fees
and/or plan investment options, the crux of these lawsuits is generally
that the plan fiduciaries failed to disclose information to participants or
act in the best interests of the plan and its participants.

Although 29 U.S.C. § 1113 provides a limitations period for fiduciary
breach claims, courts have enforced limitations periods contained in
plan documents that shorten the amount of time a participant has to
bring such a claim. Under Section 1113, a claim must be brought “no
later than” three years or six years, depending on the circumstances.
This “no later than” language provides an opening to shorten the limita-
tions period in the plan documents.!' Given courts’ willingness to allow
these types of plan-based limitations, including a provision limiting the
time in which a participant can bring a fiduciary breach claim may be
worthwhile.

Documentation of “actual knowledge”

The length of a period of limitations may depend, in part, on whether
the plan participant had actual knowledge of a fiduciary breach. ERISA
provides for up to a six-year statute of limitations for a breach of fidu-
ciary duty but shortens it to three years where the participant has “actual
knowledge” of the breach. In a recent decision, the Supreme Court held
that “actual knowledge” means the plaintiff “must in fact have become
aware of [the] information,” regardless of whether he or she had access
to it.'? In Intel Corp. Inv. Policy Comm., the Court considered whether a
plaintiff “necessarily has ‘actual knowledge’ of the information contained
in disclosures that he receives but does not read or cannot recall read-
ing.”’® The Court concluded that regardless of whether a plaintiff has
information “close at hand,” if he is not in fact aware of it, he does not
have “actual knowledge.”** Nonetheless, the Court in Intel did note that
actual knowledge can be proven in the usual ways, including an admis-
sion by the plaintiff, or by circumstantial evidence, such as “electronic
records showing that a plaintiff viewed the relevant disclosures and evi-
dence suggesting that the plaintiff took action in response to the infor-
mation contained in them.”*

How this translates into real life has yet to be tested much, but a good
start is a robust program of pop-up acknowledgements on a plan’s web
portal. For example, a plan might require participants’ acknowledgement
when accessing a particular document — such as a summary plan descrip-
tion, fund fact sheet, annual fee disclosure, or statement — that they have
received and reviewed it. These acknowledgements may help a fiduciary
prove actual knowledge in the future. However, the Supreme Court has
yet to explicitly address the enforceability of limitations periods in plan
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documents that shorten the amount of time a participant has to bring a
fiduciary breach claim, and what impact Intel will have on those plan-
based limitations remains to be seen.

General

Plan sponsors should note that the limitations period must allow a
plaintiff sufficient time to exhaust his administrative remedies (i.e., fol-
low the plan’s formal claims and appeals process), which is generally
required before filing suit under ERISA.!® Therefore, existing plan pro-
cedures should be carefully reviewed and coordinated with any shorter
limitations periods, ensuring that a participant cannot argue that any
flaws in the timing of the claims process renders the limitations period
unenforceable.

Add a Venue Provision

Where a plaintiff files a lawsuit can affect the outcome of a case. Some
jurisdictions have a reputation for being plaintiff-friendly and while those
generalities are often overblown, they may affect how a client or insur-
ance company approaches settlement.

This risk of possible forum-shopping is particularly notable in the
ERISA context because of the statute’s plaintiff-friendly venue provision.
Specifically, ERISA provides:

Where an action under this subchapter is brought in a district court
of the United States, it may be brought in the district where the plan
is administered, where the breach took place, or where a defendant
resides or may be found, and process may be served in any other
district where a defendant resides or may be found."

Given this broad language, courts in general defer to a plaintiff’s
choice of venue, and are reluctant to transfer venue given the strong
policy embodied in the foregoing language.!®

Despite the foregoing, courts are trending toward enforcing venue-
selection provisions in plan documents. In In re Becker," a panel of the
U.S. Court of Appeals for the Ninth Circuit denied a plaintiff’s petition for
writ of mandamus to cancel a district court’s transfer order.?® The plain-
tiff brought suit under ERISA in the U.S. District Court for the Northern
District of California — the district in which she resided and where she
had worked for the defendant.”!

However, the defendant prevailed on a motion to transfer the case
to the U.S. District Court for the District of Minnesota pursuant to its
ERISA plan’s forum selection clause.” The Ninth Circuit concluded
that “[nJeither ERISA’s language and purpose nor precedent” barred the
forum-selection clause and explained that forum-selection clauses in
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plan documents encourage uniformity in plan interpretations, which
furthers ERISA’s goals of lowering plan costs and offering low-cost
plans.?

Similarly, in Carlisle v. Board of Trustees of the American Federation of
the New York State Teamsters Conference Pension & Retirement Fund,*
the court enforced a forum-selection clause, even though it was con-
tained in a participation agreement to which the plaintiff was not a sig-
natory.” The court found the clause enforceable, concluding that it was
foreseeable that the plaintiff would be bound by the clause based on the
text of the participation agreement and the summary plan description,
which accurately summarized the clause.?

In general, it makes sense for a plan to limit venue to one of the
three locations already set forth in the statute, but courts have held that
the plan may restrict the venue to any venue that is considered rea-
sonable. For example, in Smith v. Aegon Cos. Pension Plan,”” the court
reasoned that where a plan can avoid a venue by adding a mandatory
arbitration clause, it may restrict venue to any reasonable location.
The Smith court concluded that a forum selection clause in a plan is
“not inconsistent” with ERISA because ERISA does not give participants
a statutory right to select their preferred choice from among ERISA’s
venue options.?

While courts are willing to uphold such restrictions on where a lawsuit
may be brought, participants are not without recourse to try and avoid
such limits. For example, a plaintiff may challenge the reasonableness of
the plan’s venue, by questioning whether the designated venue would
unfairly or ineffectively handle the lawsuit.? Relatedly, a plaintiff can
argue that the venue is so inconvenient that it impedes the plaintiff’s
right to adequately access federal courts.?® Plans therefore need to weigh
the benefits of being able to limit where a suit may be filed, against such
plaintiff-specific claims of unfairness.

In short, while the addition of a venue provision will not stop plaintiffs
from filing lawsuits, it may prevent a plaintiffs’ firm from bringing a law-
suit on its home turf or in a jurisdiction that is known for being friendly
to the plaintiffs’ bar.

Add an Arbitration Clause and Limitation on Class
Actions

Courts are split on the enforceability of arbitration provisions and
class action waivers in ERISA-covered plans. Some courts have found
such provisions enforceable, reasoning that when an individual elects
to participate in a plan, he agrees to be bound by the provisions con-
tained in the plan documents. For instance, in Dorman v. Charles Schwab
Corp.,* the court upheld an arbitration provision and class action waiver
in an ERISA plan. In so doing, the court explained that “[c]laims alleg-
ing a violation of a federal statute such as ERISA are generally arbitrable
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absent a ‘contrary congressional command.”?* Because ERISA contains
no such congressional command, the court noted, “every circuit to con-
sider the question” has held that agreements to arbitrate ERISA claims
are enforceable.?

On the flipside, however, other courts have declined to enforce such
provisions. In Smith v. Greatbanc Tr. Co.** the court declined to give
effect to an arbitration clause, finding that there was no demonstration of
an agreement to arbitrate.’> The court concluded that merely participat-
ing in a plan does not demonstrate agreement to arbitrate ERISA claims
arising under the plan.?

Best practices to consider in light of recent litigation surrounding
plan management and fees

401(k) fee lawsuits have challenged a variety of practices/arrange-
ments, including payments to investment fund managers, investment
administrators, recordkeepers, trustees, and service providers that offer
some or all of these services.”” Other claims assert that fiduciaries did
not take advantage of the plan’s size in negotiating for lower fee arrange-
ments or soliciting bids for competing record keeping services.?

Plaintiffs bringing 401(k) fee claims have also alleged imprudent selec-
tion of fund options, investment styles, or account structures, as well
as the imprudent selection of service providers and negotiation of fee
arrangements.” Some have alleged that defendants failed to capture rev-
enue streams because they failed to monitor or negotiate beneficial fee
arrangements with regard to revenue-sharing, securities lending, float,
and other practices.*

Plaintiffs have also attempted to bring claims regarding the manage-
ment of 401(k) plans by asserting prohibited transactions under Section
406 of ERISA.* Plaintiffs may couple these claims with separate fiduciary
breach claims asserting that defendants failed to disclose, or misrepre-
sented the challenged practice.

Some of the plan characteristics that have been targeted in excessive-
fee litigation include: accepting recordkeeping rates without attempting
to bargain for lower fees; paying recordkeeping fees as a percentage of
assets under management, rather than at a fixed, per-participant rate;
failing to use the least expensive available mutual fund share class; fail-
ing to use separate accounts or collective investment trusts rather than
mutual funds; offering too few (or too many investment options), or
relatedly, offering investment options that are too risky or too conser-
vative; failing to offer enough index funds; offering investment options
affiliated with the record keeper; and offering investment options that
underperform.

Importantly, to mitigate the risk of 401(k) plan fee litigation, plan
sponsors should consider (i) establishing an investment committee to
monitor plan investments and expenses, and ensure that funds are per-
forming reasonably and in the best interests of plan participants; (i)
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documenting and reviewing investment policies and procedures, and
keeping plan documents in good form, readily available to share with
participants; and (iii) reviewing service provider agreements, including
trustee, recordkeeping, and investment manager agreements.

Conclusion

Plan sponsors may wish to keep the above suggestions in mind as
some “best practices” for drafting plan documents that mitigate the risk
of costly, drawn-out litigation. By being intentional and taking the time
up front to review plan documents and add recommended language,
plan sponsors are more likely to set up the plan for success and make
it easier for participants, plan administrators, and third parties to under-
stand and abide by the plan’s terms.
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