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Maybe There’s a Leg to Stand on After
All: U.S. Court of Appeals for the Ninth
Circuit Allows Non-Health Care Providers
to Assert Derivative Standing to Bring
Out-of-Network ERISA Claims

By Joseph J. Torres, Jennifer T. Beach and Jacob P. Wentzel

or years, health insurance companies and plans have faced large num-

bers of ERISA suits by health care providers regarding out-of-network
coverage, typically seeking reimbursement in the form of usual, reason-
able, and customary rates, known as UCRs.! These lawsuits typically fol-
low an assignment of rights from the patient to the provider, allowing the
provider to assert derivative standing to bring the ERISA claim.

Although courts have tended to limit derivative standing to health care
provider assignees, a recent decision by the U.S. Court of Appeals for the
Ninth Circuit expands the scope of derivative standing to a successor in
interest arising out of the provider’s bankruptcy.

This column provides a background on out-of-network provider
claims, discusses the courts’ treatment of health care provider derivative
standing, and examines the recent Ninth Circuit case that expands that
standing, although modestly.

In conclusion, we provide some key takeaways and best practices.

Joseph ]. Torres, a partner in the Chicago office of Jenner & Block LLP, is
chair of the firm’s ERISA litigation practice. Jennifer T. Beach is a special
counsel and member of the firm’s ERISA litigation practice. Jacob P. Wentzel
is an associate in the firm’s Chicago office. They can be reached at jtorres@
jenner.com, jbeach@jenner.com and jwentzel@jenner.com, respectively.
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OUT-OF-NETWORK PROVIDER CLAIMS

Out-of-network providers continue to bring claims against health insur-
ance companies and ERISA plan entities in high volumes.? Hundreds of
cases involving out-of-network provider claims have been filed in recent
years alone.?

The allegations in these cases follow a typical pattern. Before treating
a prospective patient on an out-of-network basis, the health care pro-
vider contacts the patient’s insurance company to verify that the patient
has coverage for the treatment at issue. The dispute in many case arises
from the contention that the insurer or plan orally promises to pay for
treatment “at the usual, reasonable, and customary rate,” or UCR? (or
sometimes at another, similar rate®). Once the out-of-network provider
provides treatment, however, the insurer “allegedly refuse[s] to live up
to its end of the bargain” and reimburses the provider at rates far lower
than anticipated, or declines to reimburse at all.® The medical provider
eventually sues some contingent of the plan — typically the insurer, plan
sponsor, plan administrator, or plan service provider — to recoup the
difference.

In these lawsuits, a provider may seek additional reimbursement
through a variety of federal law and state law claims. Frequently, the
provider brings a claim for wrongful denial of benefits under ERISA §
502(a), which provides a cause of action “to recover benefits due . . .
under the terms of [an ERISA] plan.”” Other commonly asserted ERISA
claims are for breach of fiduciary duty under ERISA § 404® and failure to
provide “a full and fair review” of the claim under ERISA § 503(2)° based
on an alleged provision of misinformation about the patient’s coverage
or the procedures for determining the UCR.!°

Providers may also assert state law claims. These include, most
commonly, breach of an express or implied contract, promissory
estoppel, unjust enrichment, negligent or fraudulent misrepresenta-
tion, fraudulent concealment, and violations of state unfair competi-
tion statutes.!!

Although ERISA broadly preempts state law claims “relatling] to any
employee benefit plan,”** some courts have concluded that state law
claims seeking reimbursement for out-of-network services are not pre-
empted when they arise solely out of an oral promise or representation.
The reasoning used to allow such state law claims is that they depend
not on the existence or terms of the patient’s ERISA plan, but rather on
the alleged extracontractual statement.?

By contrast, where the alleged oral promise or representation
regarding reimbursement for out-of-network services clearly refer to
the terms of an ERISA plan, courts have often found state law claims
preempted. '
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MEDICAL PROVIDERS’ DERIVATIVE STANDING TO
PURSUE OUT-OF-NETWORK CLAIMS

Claims involving out-of-network coverage that are brought by the
health care provider itself, as opposed to the patient or beneficiary,
implicate the theory of “derivative standing” under ERISA. Although
ERISA § 502(a) grants a cause of action to recover benefits due only to
“a participant or beneficiary” of an ERISA plan,!® so-called “derivative
standing” allows a health care provider “to sue under ERISA by obtain-
ing a written assignment from a ‘participant’ or ‘beneficiary’ of his right
to payment of medical benefits.”® To date, it appears that every federal
circuit court to have considered the question has agreed that “when
a patient assigns payment of insurance benefits to a healthcare pro-
vider, that provider gains standing to sue for that payment under ERISA
§ 502(a).”"

In articulating the theory of derivative standing, courts have drawn
guidance from, on the one hand, “Congress’s intent that ERISA ‘protect
. . . the interests of participants in employee benefit plans,”® and, on
the other, the notion “that the assignment of ERISA claims to providers
‘serves the interests of patients by increasing their access to care.””* As
the Third Circuit has explained, “[tlhe value of such assignments lies in
the fact that providers, confident in their right to reimbursement and
ability to enforce that right against insurers, can treat patients without
demanding they prove their ability to pay up front,” allowing patients to
“increase their access to healthcare and transfer responsibility for litigat-
ing unpaid claims to the provider, which will ordinarily be better posi-
tioned to pursue those claims.”®

Conversely, “if their status as assignees d[id] not entitle them to federal
standing against the plan, providers would either have to rely on the
beneficiary to maintain an ERISA suit, or they would have to sue the
beneficiary. Either alternative . . . would discourage providers from . . .
helping beneficiaries who were unable to pay them ‘up-front.””* “For
these reasons,” courts have generally determined that “the interests of
ERISA plan participants and beneficiaries are better served by allowing
provider-assignees to sue ERISA plans.”*

However, the ability to pursue such claims, as a matter of fact, is
by no means a foregone conclusion. One of the main defenses that
health insurers and plan entities can raise against such claims — again,
facts permitting — is that the provider lacks derivative standing because
the ERISA plan contains an anti-assignment provision. Just as federal
circuit courts have universally held that an out-of-network health care
provider has derivative standing to assert claims as an assignee of
the patient, so, too, have circuit courts agreed “that an assignment
is ineffectual if the plan contains an unambiguous anti-assignment
provision.*
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Thus, while ERISA itself does not contain an anti-assignment clause,
the statute’s “silence on the issue of the assignability of insurance ben-
efits leaves the matter to the agreement of the contracting parties.”*

COURTS TEND TO LIMIT STANDING TO MEDICAL
PROVIDERS

While courts have (absent an anti-assignment provision) generally
permitted out-of-network providers to bring suit in their capacity as
assignees of patients or beneficiaries with claims for benefits due, they
have historically drawn the line at permitting suit by “the assignee of
other assignees.”® For example, in Simon, the plaintiff sought to assert
claims under ERISA and other federal statutes on behalf of over 600 men-
tal health patients who had assigned their benefit claims to a handful of
out-of-network providers, “who later reassigned them to Simon.”%

Agreeing with the district court, the Ninth Circuit held that Simon
“lack[ed] standing under derivative standing theory,” distinguish-
ing between “health care providers,” which can assert derivative
standing, and “the assignee[s] of health care providers,” which can-
not.”” The court reasoned that, whereas “the assignment of benefit
claims to health care providers . . . facilitate[s] the receipt of health
care benefits by beneficiaries,” the same is not true of subsequent
assignments.?®

To the contrary, permitting sub-assignees to assert derivate stand-
ing “would be tantamount to transforming health benefit claims into a
freely tradable commodity,” leading “to endless reassignment of claims”
and allowing “third parties with no relationship to the beneficiary to
acquire claims solely for the purpose of litigating them.”” Because such
an outcome would not further ERISA’s purpose, and found no support in
ERISA’s text or legislative history, the court “decline[d] to extend deriva-
tive standing.”*

Following in the Ninth Circuit’s wake, other courts have likewise held
that sub-assignees or assignees other than health care providers cannot
take advantage of derivative standing theory — often in cases involving
the same plaintiff, who pursued his claims in many courts.?® At least
two circuits, however, have held otherwise and allowed sub-assignees
to assert derivative standing, while declining to decide whether sub-
assignees can always do so.?

THE NINTH CIRCUIT “CRACKS” THE STANDING DOOR
FOR NON-MEDICAL PROVIDERS AND SUB-ASSIGNEES

In a recent Ninth Circuit case, however, the court “cracked” the
standing door for non-health care providers to bring claims for out-
of-network benefits. In Bristol SL Holdings, Inc. v. Cigna Health and
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Life Insurance Company,® the health care provider, Sure Haven, was
an accredited mental health and substance abuse treatment center.
According to the complaint, Sure Haven went out of business and filed
for bankruptcy when Cigna stopped reimbursing $8.6 million worth
of out-of-network services that Sure Haven had provided to Cigna
insureds.?*

In accord with the typical fact pattern discussed above, the case
contained a factual dispute over what was said during pre-service
authorization and verification phone calls. Bristol claimed that a per-
centage reimbursement of the UCR was established.’® Cigna disagreed,
asserting that all calls included a disclaimer that, among other things,
“pre-approval is not a guarantee of coverage,”® that written disclaim-
ers appeared on a plan participant’s Explanation of Benefits report,
and that the Cigna employees on the calls “could not have entered
into binding commitments . . . because they were not authorized to
do s0.”¥’

Defendant Bristol purchased Sure Haven'’s claims against Cigna in Sure
Haven’s bankruptcy.® Bristol then sued Cigna, bringing an ERISA claim
for benefits under 29 U.S.C. § 1132(a)(1)(b) and ten state law claims.*
The district court dismissed the ERISA cause of action, citing to Simon for
the proposition that the Ninth Circuit has declined to extend derivative
standing to assignees of health care providers.*

On appeal, the Ninth Circuit reversed, holding that Bristol had deriv-
ative standing. First, it distinguished Simon on the facts, pointing out
that unlike Bristol, Simon was an attorney “who aggregated hundreds of
unrelated claims from numerous different health facilities” and had no
relationship to the beneficiaries, whereas “Bristol . . . is the bankruptcy
successor-in-interest to Sure Haven.”"! The court reasoned that allow-
ing standing here aligned with the ERISA’s goal of protecting access
to care and also found support in cases from the Fourth, Fifth, and
Eleventh Circuits.”? The court, however, was explicit about the confines
of its ruling:

Our ruling today is a modest one: We hold only that the first assignee
as a successor-in-interest through bankruptcy proceedings who owns
all of one healthcare provider’s health benefit claims has derivative
standing.*

To date, one case has examined the “Bristol exception” to the prohibi-
tion on derivative standing to non-health care providers and kept that
exception narrow. ABC Services Group., Inc. v. Health Net of California,
Inc.,* like Bristol, involved a treatment facility, Morningside, which
offered services to patients suffering from mental health and substance
use disorders.”> Morningside patients assigned their rights to receive
benefits owed under various insurance plans to Morningside, and
Morningside subsequently executed a written assignment of the same to
Plaintiff ABC Services Group, Inc. Prior to the Ninth Circuit’s holding
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in Bristol, the district court relied on Simon to conclude that ABC, as an
assignee of a health care provider, did not have standing to bring its ERISA
claims.?

On appeal, and after the Ninth Circuit’s Bristol ruling, the Ninth Circuit
reversed and remanded ABC Services Group for the district court to con-
sider the standing issue in light of Bristol.*® On remand, the district court
concluded that ABC Services Group was distinguishable from Bristol
and in light of the distinguishing facts, the “Bristol exception” did not
apply to give ABC standing. In particular, the court underscored that
Bristol involved a dispute with a single insurance company, whereas
ABC brought suit against numerous insurance companies; and Bristol
was the first assignee, whereas ABC was the second assignee.*’

The opinion also emphasized the importance of why the claims have
been assigned to a non-health care provider. Unlike in Bristol, where it
was alleged that the insurer stopped paying on $8.6 million in claims
to a mental health facility which drove that facility into bankruptcy,
Morningside’s closing “appeared to be result of Morningside’s own
actions. As referenced at argument, the Department of Justice indicted
Morningside’s owner for a ‘scheme to defraud several state Affordable
Care Act programs of millions of dollars.”°

Under these facts, the court held that the case was more analogous
to Simon than Bristol. Bristol, it explained, “is not an affirmative enu-
meration of all the instances where derivative standing is acceptable.
Instead, Bristol merely rejects Simon’s complete bar to derivative stand-
ing.”! More to come, however, as the plaintiffs have appealed, giving the
Ninth Circuit a chance to weigh in again.

KEY TAKEAWAYS

There are several important takeaways for plan sponsors from the
above line of cases. Perhaps most importantly, plan sponsors may be
able to avoid these claims in the first place. One way is to be cognizant
of the depth and breadth of your plans’ in-network providers. Ensuring
your plans have a robust network of providers, including in the mental
health space, will minimize the need for participants to seek care from
out-of-network providers.

Plan sponsors should also consider putting an anti-assignment provi-
sion in their ERISA plans. While it is important to always check the juris-
dictions where a plan may be challenged, courts have denied health care
providers standing based on unambiguous anti-assignment provisions.

When it comes to verification and authorization calls, pay attention
to how the plans’ service providers are authorizing or verifying cover-
age for out-of-network services over the phone. Doing so in a way that
makes reference to the plan’s terms increases the likelihood that state-
law claims based on oral statements will be completely preempted by
claims that depends only on the written terms of the plan.
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Finally, if the claims are assigned to a non-health care provider, facts
will matter when assessing the viability of a challenge to derivative stand-
ing. For example, the facts surrounding why the claims were assigned,
and whether it was due to the plan’s failure to pay the claims or some
extraneous circumstance, matter. It is important, from both a litigation
and also an employee-relations perspective, to do your best to ensure
the actions of your plans’ administrators and fiduciaries, and your poli-
cies, won’t be viewed as contrary to ERISA’s goal of ensuring access to
care. Moreover, while often out of the plan’s control, courts also find
significant the type of plaintiff and their relationship to the health care
provider.

Insurers, plans, and plan sponsors will no doubt continue to face
ERISA claims for benefits brought by out-of-network providers. And
while, so far, it appears that Bristol only “cracked” the standing door for
non-medical providers, subsequent cases will have to explore how wide
that door opens.
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