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Juggling different responsibilities during a global pan-
demic is difficult—but preparing and filing a COVID-
related claim does not have to be. In this article we pro-
vide tips and words of caution to help contractors pursue
COVID-related government contract claims.

Introduction

The past year has been fraught with unprecedented, un-
expected, and—in many cases—unimaginable difficul-
ties. Government contractors—and the government
agencies they service—were no exception.!

Many government contractors are part of the essential
workforce required to operate through the pandemic.?
Continued performance during COVID-19, while pro-
viding financial security, nevertheless creates many prac-
tical difficulties (and costs) attendant on ensuring the
continued safety and well-being of one’s workforce and
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supply chain. Far from “business as usual,” companies
have been guided by an evolving array of stay-at-home-
orders,’ shifts to a primarily teleworking environment,*
and a host of safety recommendations from the Centers
for Disease Control and national, state, and local health
organizations. Both industry and the government have
faced more than a year of tough choices concerning con-
tinued contract performance, delays, and COVID-related
cost recovery, and they will no doubt continue to do so
through 2021.°

Though Congress stepped in with COVID-relat-
ed stimulus packages designed to offer relief, including,
among other measures, authorization® (though no addi-
tional funding) for contractors to receive reimbursement
for specified paid leave costs, these measures do not cover
the full sweep of potential COVID-related costs facing
contractors today.” Congress and agencies have signaled
the urgent need to assist contractors, but at the same time
remind contracting officers of their obligation to protect
their programs and the public fisc. This has led to consid-
erable uncertainty as to how COVID-related claims will
fare in the days ahead. In an effort to forecast and assist
contractors and federal agencies alike, we revisit the fun-
damentals of the procurement claims process, and view
that process through the lens of a global pandemic.

This article discusses best practices for contractors
to follow in pursuing COVID-related claims against the
government. Specifically, we reiterate the “golden rules”
that should guide contractors’ pre-claim strategy when
submitting procurement-related claims, including those
for COVID-related costs. Then, we trace the challenges
likely to arise as COVID-related claims trickle through
the adjudication process and provide a variety of tips that
contractors should follow to maximize their likelihood of
obtaining relief.

Although not many cases arising from COVID-related
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continued from page 1

claims have actually progressed to the point of provid-
ing concrete guidance—either at the U.S. Court of Fed-
eral Claims (COFC), the Armed Services Board of Con-
tract Appeals (ASBCA), the Civilian Board of Contract
Appeals (CBCA),? or elsewhere—we attempt to draw
parallels between the current challenges facing contrac-
tors and difficulties that have arisen in similar emergen-
cy or other exigent circumstances where COFC and the
boards have weighed in. And we also suggest which of
the various COVID-related guidance or other directives
in statutes, in regulations, or from the courts pertaining
to procedures would best serve to streamline the claims
process for contractors.

Pre-claim Strategies

Agency guidance to federal contractors in response to
the COVID-19 pandemic began at a dizzying pace and
continues to evolve. Staying apace of recent guidance
and developments, especially from your contracting
agencies, is imperative. Many agencies, such as the De-
partment of Defense (DoD), have collected COVID-

19 guidance and resources in one location to assist con-
tractors with COVID cost and schedule relief.” Use the
guidance to understand your rights and justify your re-
quests, and be prepared to educate your contracting offi-
cers about the latitude they have been provided to grant
COVID relief. Also, be mindful that reaching a resolu-
tion with one contracting officer does not guarantee you
will get the same result in another context.

Beyond that, be mindful (and reassured!) that the
same basic principles—what we refer to as the “golden
rules”—apply to secure cost and schedule relief even under
unique COVID circumstances.

e Review the Specific Contract. Determine all rel-
evant parties’ obligations. Note relevant FAR'®
and DFARS! provisions, including those related
to Excusable Delays; Suspension of Work or Stop
Work;'? Changes and Differing Site Conditions;"
and terminations clauses.'*

e Communicate and Coordinate. Information
sharing is vital to good decision making. Make
sure your internal stakeholders are coordinat-
ing routinely during rapidly changing and evolv-
ing events. As early as possible, communicate (in
writing) with your contracting officers regarding
COVID-19 impacts.

¢ Document. If there was ever a golden rule you
should not ignore, this is it. Document your ac-
tions regarding COVID-19 and seek customer di-
rection/approval (in writing) of your actions. Re-
member that a key part of obtaining relief under
the Changes clause is demonstrating government
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direction to perform work that is outside the exist-
ing scope of your contract. Because the pandemic
creates unique scenarios that may not have been
contemplated at the time of award, seek written di-
rection for how to handle those scenarios to pro-
vide justification for future adjustments and claims.

e Mitigate. Consider relevant national, state, and
local guidance in taking reasonable steps to reduce
COVID-19 costs. A pandemic does not entitle a
contractor to extreme measures to guarantee safety
of employees. Record why the option you selected
is both cost-effective and reasonable—the mere
act of doing so may prompt consideration of a less-
costly but equally safe means to achieve your goal.
Remember to seek approval/direction for those de-
cisions and to document (the what, when, where,
and why) of your mitigation efforts.

e Segregate. You maximize your chance of recov-
ery by segregating your COVID costs, specifically
by creating COVID-19 charge numbers/accounts,
to enable both you and the government to trace
pandemic costs accurately. There may be some oc-
casions where it may be challenging to delineate
blended costs; in such cases, develop a system to
nevertheless document those costs, such as by doc-
umenting and comparing “before and after” costs
(pre- and post-COVID) so that a clear picture
emerges of the COVID impact.

e Seek Adjustments. The general rule is that you
should seek adjustments pursuant to contract
type, relevant agency guidance, and the regulato-
ry framework under which the cost arises. Because
section 3610 of the CARES Act creates a unique
cost principle and means of recovery under an at-
tendant DFARS clause, but only covers a defined
set of paid leave costs, contractors may need to
seek additional adjustments under standard con-
tract clauses to obtain full COVID cost recovery.

e Submit Claims. When the government is silent
or rejects COVID invoicing or your requests for
adjustment, consider filing a claim at that time,

which needs to be certified if over $100,000.

Pursuing Claims: Key Issues
When pursuing claims that arise from COVID-19, con-
tractors and the government will wrestle with the same
foundational issues that lie at the core of any other con-
tractual dispute: (a) liability, (b) causation, and (c) dam-
ages. Undoubtedly these issues take on a heightened and
more pronounced significance in the event of unexpect-
ed and exigent circumstances like a global pandemic."
Contract type is of paramount importance to COVID
cost recovery, given that risk allocation between
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contractor and government is effectively selected at the
outset of contract award. We continue to see, for exam-
ple, contractors under fixed-priced contracts, which al-
locate risk to the contractor, facing greater challenges in
recovering for pandemic-related costs where no explicit
government direction for performance beyond the origi-
nal scope of the contract is provided.'® Beyond contract
type, practitioners should be mindful that specific clauses
relevant to obtaining schedule and cost relief also vary
somewhat between fixed-price supply contracts,” cost
reimbursement and time and materials contracts,'® and
contracts for commercial items."”

Claims vs. REAs: The Basics

Before addressing best practices and issues that con-
tractors should be wary of when filing a COVID-related
claim, we first define a “claim” and outline the distinc-
tion between a claim and a request for an equitable ad-
justment (REA).

Beginning with REAs, pursuant to the FAR, a con-
tractor may submit a proposal seeking to have the con-
tracting officer adjust the contract based on “changes or
other conditions”—either at the written request of the
contracting officer or if “the contractor deems an oral or
written order to be a change to the contract[.]””° REAs
often arise under the “Changes” clause,” the “Changes
and Changed Conditions” clause,” and the “Differing
Site Conditions” clause.?” Through an REA a contrac-
tor can seek either compensation for a variety of direct
or indirect costs (in the form of contract adjustment) or
an adjustment to the time for completion of the project.?
Each of these kinds of requests will need to be supported
by a “detailed breakdown” that demonstrates to the con-
tracting officer why the given REA is warranted.”” Once
an REA has been submitted, the contracting officer and
contractor should negotiate in an attempt to reach an
agreement. If, however, they cannot come to a consen-
sus, the contracting officer may determine the equitable
adjustment unilaterally.?

Now turning to claims, pursuant to the Contract Dis-
putes Act of 1978 (CDA),*" a proper “claim” must (1)
“relatfe] to a contract” and “be submitted to the con-
tracting officer for a decision,” (2) “be in writing,” or (3)
in the case of a government claim against the contrac-
tor, be “the subject of a written decision by the contract-
ing officer.””® As for substance, any CDA claim submitted
to a contracting officer must seek, “as a matter of right,
the payment of money in a sum certain, the adjustment
or interpretation of contract terms, or other relief aris-
ing under or relating to the contract.”® In other words, a
proper CDA claim must tell the contracting officer “ex-
actly how much to pay the claimant in order to resolve
the claim via accord and satisfaction.”

Nevertheless, contractors seeking monetary payment
pursuant to the CDA should be aware that they may also
be able to recover future costs without defeating the sum
certain requirement. This is a particularly important tool
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when filing COVID-related claims early on while pan-
demic costs continue to accrue.

Certainly there are qualifications that, if added, will un-
dercut the sum certain such as “approximately,” “at least,”
“no less than,”™ and “well over [or] in excess of[.]”** And
contractors filing COVID claims, or any claims, should be
sure to avoid such vague terminology. On the other hand,
a contractor’s CDA claim seeking future costs would not
be deemed “an improper qualification” if, for example, the
claim “notiffies| the Government therein of a potential up-
ward adjustment of the claimed amount.” Thus,

a contractor is entitled to submit a claim in a ‘sum certain’
that utilizes forward pricing for future anticipated costs,|[]
that reserves its right to claim additional amounts in the fu-
ture for costs to be later incurred as a result of a change,|]

or that reserves its right to revisit the claimed ‘sum certain’
amount until the time that a final release is executed.*®

Though contractors may seek future costs without de-
feating the sum certain requirement, it is imperative to
segregate actual, accrued costs from those that are based
on estimates of future costs and not employ an REA or
claim as a negotiation strategy.” In that way, contractors
“unambiguously refer to costs which might be disallowed
in the future.”® Particularly in these uncertain times,
contractors submitting COVID-related CDA claims
should consider adding language that will leave the door
open to future costs, while ensuring that a core “sum cer-
tain” grounds their claim.

Claims and REAs are closely related as, oftentimes, a
claim will be based on an earlier REA. Notably, though,
because the preparation of an REA is ordinarily viewed
by the FAR as a matter of contract administration, a
contractor can usually recover costs related to prepar-
ing an REA.*’ Costs related to preparing CDA claims,
however, cannot be recovered as such costs are consid-
ered to have been incurred as part of the “prosecution of
a CDA claim” and are therefore unrecoverable.* On a
more basic level, another distinction between claims and
REAs is that a contractor’s submission only constitutes a
“claim” if certain procedural requirements (that we have
highlighted above and further explain below) are met.

Once a proper claim has been submitted to the con-
tracting officer, a Contracting Officer’s Final Decision
(COFD) will be rendered.* The COFD will be a writ-
ten decision in which the contracting officer ordinarily
either grants or denies (in part or entirely) the contrac-
tor’s claim.* The COFD must state the reasons for the
decision reached, will inform the contractor of what-
ever rights it has under the CDA, and will often include
specific findings of fact.¥ The reason for this is that “[t]
he purpose of the CDA’s administrative claim process—
including the requirement for a contracting officer’s
final decision—I[is] . . . ‘to facilitate resolution of con-
tract disputes by negotiation, at the agency level, rather
than by litigation.”** As such, especially when bringing
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COVID-related claims, contractors should do whatev-
er possible to resolve any disputes directly with the con-
tracting officer to avoid costly litigation. One practical
suggestion that we offer is for contractors to communi-
cate regularly with their contracting officers and to be
as forthcoming as possible. Thus, for example, rather
than simply submitting a claim, contractors should in-
form their contracting officers of any intention to submit
a claim—which may even include providing to the con-
tracting officer a draft of such claim prior to its formal
submission.®

Finally, if the COFD denies a contractor’s claim, the
contractor can appeal that decision.* There are two
basic tracks for a CDA appeal. One option is to appeal
that decision to an agency board within 90 days after re-
ceiving the COFD.*” Alternatively, a contractor may
bring an action directly to COFC—and may do so up
to 12 months after receiving the COFD.*® Although the
boards and COFC possess concurrent jurisdiction over
most CDA appeals, depending on the nature of the un-
derlying claim and other considerations—such as the
substantial difference between the statute of limitations
for each “track”—a contractor may choose one forum
over another.® In either event, the tribunal’s decision
will be final®® and is then appealable to the U.S. Court
of Appeals for the Federal Circuit within 120 days of the
COFC or board decision.’

Procedural Considerations: Which Claim Procedures

Are Particularly Important to Consider When Pursuing
COVID-Related Claims?

Each of the enumerated steps in the procurement claims
process brings with it certain procedural wrinkles. We
now highlight which procedural rules of the claims pro-
cess contractors should use to their benefit, procedural
requirements contractors should be wary of, and other
best practices that contractors should consider when
pursuing COVID-related claims.

Certification
One of the requirements for a properly submitted CDA
claim in excess of $100,000 is that the claim be certified
that it is being made in good faith, that the claim is accu-
rate, and that the certifier is authorized to act on behalf of
the contractor.’ For claims arising under section 3610 of
the CARES Act, there is a seven-part “enhanced certifi-
cation” that we reference later in this article. But for the
standard certification, there are two notable clarifications
of this statutory procedural requirement that contractors
should utilize to their advantage—particularly when sub-
mitting COVID-related claims.

First, the CDA specifically notes that the claim cer-
tification “may be executed by an individual authorized
to bind the contractor with respect to the claim.” This
could potentially be difficult in the present teleworking
environment in which it may be difficult to track down
the “proper” individual who is authorized to certify a CDA
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claim. Luckily, courts have interpreted this provision
broadly and have found that a contractor’s senior person-
nel,’* general counsel,” or even outside counsel’® can prop-
erly certify a claim—provided that any such individual
possesses “general authority over the affairs of the contrac-
tor” and is empowered to bind the contractor.” As such,
in the current telework environment, contractors should
consider taking advantage of the broad array of individu-
als who can certify a CDA claim and expeditiously submit
their claims—rather than waiting to locate the individual
who may be the most natural choice when doing so will
delay the claims process.

Second, a recent decision from the ASBCA changed
more than a decade of precedent concerning the very
practical issue of electronic versus handwritten signa-
tures.” Historically, the ASBCA had held that electron-
ic signatures were insufficient to satisfy the CDA’s certifi-
cation requirement.” Recently, however, the ASBCA in
Kamaludin Slyman reversed course and held that “so long
as a mark purporting to act as a signature may be traced
back to the individual making it, it counts as a signa-
ture for purposes of the CDA, whether it be signed in
ink, through a digital signature application, or be a typed
name.”® This too is an incredibly useful and welcome de-
velopment that contractors should utilize in the current
telework environment when submitting COVID-related,
or any other, CDA claims. Instead of spending valuable
time trying to scan or otherwise produce written signa-
tures using “work from home” technology, contractors
who are on the ASBCA “track” should take advantage
of this rule change and promptly submit a claim with an
electronically signed certification.

CDA claim certification should not slow the claims pro-
cess down. Rather than missing a statutory deadline or
neglecting to submit a claim altogether because of delays
in preparing a proper certification, when a claim is top of
mind for a contractor, submit it without delay—even if that
means substituting the usual certifier or relying on an elec-
tronic signature at the ASBCA rather than a written one.

Timing Considerations

In a similar vein to the advice concerning certification,
despite the exigent circumstances posed by the COVID-
19 pandemic, contractors should be sure to submit CDA
claims promptly. Although contractors may be tempted
to delay in submitting CDA claims in reliance on the
lengthy statute of limitations, we suggest that contrac-
tors submit their claims expeditiously.

To begin, we note that contractors must submit CDA
claims to the contracting officer within the six years after
the accrual of such claims.®! Nevertheless, as a practical
matter—and as we encourage throughout this article—
contractors should strike the iron while it is hot and
make sure to file their claims while the facts and other
surrounding circumstances are still fresh and pressing.

In the event that a contractor chooses not to sub-
mit its claim right away, we offer two important
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considerations that contractors should keep in mind.
First, taking a cue from the ASBCA’s conclusion that
Hurricane Andrew did not impact the CDA statute of
limitations, contractors should similarly assume that the
ongoing pandemic will not be an excuse for purposes of
CDA timeliness.®> Additionally, as the Federal Circuit
has recently made clear, given that the precise onset of
the pandemic—and thus, by extension, the accrual of
the likely bases for COVID-related claims—is somewhat
uncertain, contractors should be conservative in calcu-
lating the six-year deadline for bringing their COVID-re-
lated claims under the CDA.®

The takeaway: File claims quickly, or if not, be sure to
carefully and conservatively calculate statutory deadlines
with regard to the CDA statute of limitations—or any
other claim-related deadlines, for that matter. As we fur-
ther detail below, contractors face enough challenges in
pursuing COVID-related claims on the merits; timeliness
should not be the reason that a COVID-related claim fails.

Discovery and Other “Merits-Stage” Procedural Issues
Assuming contractors follow the above guidance con-
cerning claim procedures, COVID-related claims should
be able to proceed on the merits. And although some
claims inevitably will be disposed of at the motion to dis-
miss stage, others will likely have enough merit to pro-
ceed through discovery. We highlight below the likely
obstacle contractors will encounter on the merits when
pursuing COVID-related claims.

Guidance that was recently provided by the CBCA
with regard to discovery during the ongoing pandem-
ic may prove instructive as contractors’ COVID-related
claims make their way through COFC and the boards.**
In 4k Global-ACC Joint Venture, LLC, the CBCA adjust-
ed the discovery schedule that had been put into place
before the onset of the pandemic. The Board noted that
it “presumel[d] that [COVID-19] will affect DOLs ability,
if not 4k Global-ACC’s ability, to produce paper copies
of documents in the near term and may slow other dis-
covery activities.” Thus, the CBCA noted that “[r]ather
than adopting a specific schedule for the completion
of discovery and the establishment of a hearing date at
the present time, the Board will await the parties’ draft
ESI review and production procedures before adopting a
more complete discovery schedule[.]”%

The CBCA’s order in 4k Global-ACC Joint Venture,
LLC underscores an important and helpful consideration
that contractors should keep in mind as their COVID-
related claims progress on the merits: Tribunals would
rather be flexible and adopt useful rules of the game in-
stead of trying to fit a square COVID-shaped peg into a
round ordinary discovery hole. Indeed, other tribunals
that adjudicate CDA claims have reached similar deci-
sions with regard to setting discovery and trial schedules
during the ongoing pandemic—and continue to do so al-
most a year into the pandemic.®

Absent any suggestion to the contrary, contractors
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should never assume that any procedural rule has
changed in light of the pandemic. In fact, we have high-
lighted procedures that are likely to remain unaffect-

ed by the existence of COVID. Nevertheless, assuming
the pandemic continues as contractors’ COVID-related
claims progress, contractors should be proactive in seek-
ing to reach a consensus with the government, and in
turn approval from COFC or the boards, concerning
sensible and practical adjustments to pre-COVID discov-
ery and trial procedures. We expect that tribunals will
continue to favor this flexible approach and contractors
should seek to utilize the resulting practical benefits.

Other COVID-Specific Procedural Guidance: Virtual Oral
Arguments

One COVID-specific development that could have siz-
able practical implications, at least for the foreseeable
future, is the proliferation of virtual oral arguments. The
Federal Circuit, COFC, ASBCA, and CBCA all have
adopted some form of mandatory or permissive virtual
oral arguments.®® This added flexibility—or, for the Fed-
eral Circuit and COFC, this requirement—could poten-
tially influence contractors’ CDA claim strategy.®” Given
this new reality, contractors should be sure to think
about the procedural rules of their chosen forum and
whether the COVID-specific guidance pertaining to in-
person proceedings (or lack thereof) can provide some

added benefit that would not ordinarily be available in
non-COVID times.

Merits Considerations: What Can Contractors Do to
Maximize the Likelihood of Recovery on the “Merits” When
Pursuing COVID-Related Claims?

Now that we have laid out the ways in which CDA
claims procedures may need to be adjusted during this
unique period, we next turn to the substance of the CO-
VID-related REAs, claims, or appeals themselves. What
follows is a discussion of (a) the presumptive theories of
recovery that exist for contractors to pursue COVID-re-
lated claims, (b) the likely hurdles that contractors will
have to overcome in pursuing such theories, and (c) best
practices contractors should adhere to in order to maxi-
mize their likelihood of recovery.

Section 3610 of the CARES Act

Section 3610 of the CARES Act™ allows agencies to
reimburse, at the minimum applicable contract billing
rates (not to exceed an average of 40 hours per week),
any paid leave, including sick leave, a contractor pro-
vides to keep its employees or subcontractors in a ready
state, including to protect the life and safety of govern-
ment and contractor personnel, during the public health
emergency declared for COVID-19 on January 31, 2020.
In simplified terms, section 3610 of the CARES Act of-
fers discretionary authority for contracting officers to
use available funds to reimburse contractors and their
subcontractors for certain expenses used to keep their
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workforces in a “ready state.””! Importantly, section 3610
is merely an authorization for reimbursement. At the
date of this writing, Congress has still not appropriated
funds in support of section 3610. Yet, contracting officers
have discretion to use existing program funds to reim-
burse section 3610 costs.

When Recoverable?

In terms of timing, section 3610 reimbursements are
available for covered paid leave costs from March 27,
2020 (the date the CARES Act passed), through a dead-
line extended to September 30, 2021, under the Ameri-
can Rescue Plan Act of 2021 (passed March 11, 2021).7
Contractors seeking reimbursement for paid leave and
other COVID costs prior to March 27, 2020, may use
standard contract authorities otherwise available. Like-
wise, because section 3610 covers only specified paid
leave costs for those who cannot work remotely and are
needed in a ready state, standard contract provisions
must also be used to recover all other non—section 3610
COVID-related costs no matter when incurred.

Where Recoverable?

The paid leave reimbursement under section 3610 may
be for work that would have been performed at either
a government-owned or leased facility or contractor-
owned or leased facility approved by the government.

How Recoverable?
Following section 3610’s enactment, a number of agencies
issued guidance on obtaining reimbursement under this
provision. Federal agencies approached recovery under
section 3610 differently, in terms of both billing and pre-
requisites. DoD, for example, after a flood of guidance,
months of consideration, and requests for public com-
ment, issued on August 18, 2020, final guidance to as-
sist defense contractors and contracting officers in han-
dling reimbursements under section 3610 of the CARES
Act. Aspart of that guidance, DoD issued Class Deviation
2020-00021 (Rev. 2),” which included a new DFARS
clause 252.243-79997 for inclusion in contracts with sec-
tion 3610 reimbursements. At that time, DoD likewise
updated a separate cost principle at DFARS 231.205-79,
outlined in Class Deviation 2020-O0013 (Rev. 3).”
DoD’s memoranda accompanying these Class Devia-
tions provide more detailed guidance and offer three dis-
tinct procedural methods of obtaining recovery under
section 3610: (1) single contracts with reimbursement
under $2 million, (2) multiple contracts that are logical-
ly grouped under a single program or contracting activity,
and (3) enterprise-wide.” In all cases, the contractor must
demonstrate it is an “affected contractor” and the amount
of section 3610 reimbursement, if any, will be made only
after submission and analysis of each section 3610 reim-
bursement request. The guidance also specifies that sec-
tion 3610 reimbursements may be inclusive of both cost-
type and fixed-price contracts,” and that the amount of
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reimbursement may not include profit or fee and is subject
to the availability of funds. Additionally, the contractor
must certify, among other representations, that the claim
is accurate, made in good faith; that it is not duplicative
of any other reimbursement (via loan programs or other
requests); and that appropriate subcontractor costs have
been included. The breadth of guidance issued from DoD
is extensive and has evolved over time. Thus, it is impor-
tant for practitioners to be mindful of being up to date on
the most recent guidance on the Defense Contract and
Pricing COVID-19 Resource Center.”

If you have a contract with a federal agency other
than DoD, and you have costs that arguably fall under
section 3610, be sure to investigate whether agency-spe-
cific guidance has been issued regarding reimbursement
for these costs.

Seeking Costs Under the Changes Clause

Another path (outside of the authorization provided
under section 3610) for seeking costs for COVID-related
claims pursuant to the CDA would appear to be under
the “Changes” clause. There are multiple “Changes”
clauses and alternates for various contract types and sce-
narios.” We discuss the “Changes—TFixed Price” clause
at FAR 52.243-1, appearing in fixed-price contracts for
supplies and services (optional for research and devel-
opment),® to illustrate the mechanics of the clause and
considerations for contractors.

Under the “Changes” clause, when a contracting offi-
cer orders a unilateral change to the general scope of the
contract, the contractor is entitled to an equitable ad-
justment and the contract “shall” be modified to reflect
increases (or decreases) in cost and/or schedule associat-
ed with that change.®! Asserting a right to a change must
occur within 30 days from the date of receipt of the writ-
ten change order, although that time limitation is often
not enforced if no prejudice would result.® The general
rule is that changes are far easier to demonstrate if they
have been documented and separately accounted for.

A key challenge some contractors may face in seek-
ing COVID-related costs under the Changes clause may
be in demonstrating contracting officer direction. A re-
cent decision from the CBCA, although not discussing
COVID-19; illustrates this point.

In Pernix Serka Joint Venture v. Department of State,*® a
contractor suspended work unilaterally to protect its em-
ployees in West Africa due to an outbreak of the Ebola
virus. Despite being entitled to a schedule extension
under an excusable-delays clause, the contractor failed to
recover any claimed costs stemming from that decision,
as the agency refused to provide that direction or ap-
prove the contractor’s planned actions. The CBCA de-
nied the contractor’s appeal seeking an equitable adjust-
ment for costs of suspending work and maintaining the
health and safety of workers.

Pernix JV submitted a claim for increased costs
for differing site conditions, disruption of work, and
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demobilization and remobilization of personnel, all re-
lated to its response to the Ebola epidemic. Pernix JV
brought claims under both a cardinal change and con-
structive change theory, and likewise asserted that the
State Department had breached its implied duty to co-
operate.’* The board found Pernix JV assumed the risk
of such unforeseen costs under this firm-fixed-price con-
tract, and even though the contractor’s delay was ex-
cused, it acted unilaterally in its decision to suspend work
and could not demonstrate a change to the contract, nor
a breach of the government’s implied duty to cooperate.

Because the “Government never changed the descrip-
tion of work it expected from the contractor” and did
not give directions to the contractor on how to respond
to the outbreak,® the changes caused by the Ebola virus
were “interstitial in nature and [thus] . . . not materially
alter[ing] the nature of the bargain into which the plain-
tiff [. . ] entered.”®®

The Pernix case highlights the challenges a contrac-
tor may face in demonstrating entitlement to a change
where its agency customer has refused to provide direc-
tion in the face of an outbreak, like COVID-19. Outside
of suspending work and evacuating employees, contrac-
tors could face substantial costs arising from the COVID-
19 outbreak, such as delays in accessing facilities or sup-
plies, staffing shortages, and reduced productivity. Yet,
as Pernix makes plain, where these risks fall will depend
on the type of contract at issue and the degree of govern-
ment direction or approval of COVID-mitigation costs.

Under the COVID-19 pandemic, the defense industri-
al base (among other industries) was identified as a Criti-
cal Infrastructure Sector by the Department of Home-
land Security and required to continue to perform.’” At
the same time, contractors were directed to “follow guid-
ance from the Centers for Disease Control and Preven-
tion (CDC) as well as State and local government offi-
cials regarding strategies to limit disease spread.”®

Recognizing that “COVID-19 will affect the cost,
schedule, and performance of many DoD contracts,”® the
DoD (among other agencies) has sanctioned the ability of
contracting officers to direct changes or otherwise modify
contracts to allow contractors’ recovery for COVID-relat-
ed costs. The DoD states that COs should use “regulatory
tools” to address impacts of COVID-19, including where
the contractor may be entitled to an equitable adjust-
ment to contract price using the standard FAR “Changes”
clauses (e.g., FAR 52.243-1 [fixed-price contracts] or FAR
52.243-2 [cost-reimbursement contracts]).”!

To enable maximum recovery, contractors should en-
gage their COs with candid, early discussions regard-
ing COVID-19 expected impacts. Doing so will enable
a contractor to obtain the direction and/or ratification
needed to demonstrate it has not acted unilaterally. Doc-
umenting those communications and costs is likewise
imperative, given it is the contractor’s burden to demon-
strate entitlement and injury.

In some circumstances, contractors have prevailed in

Volume 56, Number 2

obtaining costs due to unforeseen outbreaks under the
“Changes” clause. In Valerie Lewis Janitorial v. Depart-
ment of Veterans Affairs,”> the CBCA awarded the con-
tractor’s costs for enhanced cleaning following a bacte-
rial outbreak because those costs stemmed from a change
to the underlying firm-fixed-price contract for janitorial
services. The board found the evidence demonstrated
that the outbreak (in February 2012, following contract
award) resulted in “a significantly heightened concern
about controlling infection.”® Further, the evidence
showed that the contracting officer instructed Lewis by
email to implement the two-step cleaning process with
specific directions.”

The Lewis case is instructive on several measures.
First, obtaining contracting officer direction is essen-
tial. This may sometimes be more challenging when, as
here, a single change (enhanced cleaning due to bac-
terial outbreak) is entwined with other directions/per-
ceived changes to the scope of the original work effort.
Contractors may benefit from strategically narrowing the
scope of the directions sought to avoid future complexi-
ties. Lewis employed that strategy to obtain a written
modification solely on the enhanced cleaning.

Second, when actual costs are not readily available or
are difficult to quantify, the Lewis case supports the will-
ingness of boards to accept estimates. This is especially
true where the government clearly ordered the change,
and where conditions may have made tracking costs with
precision difficult.”” Though board decisions vary in their
flexibility regarding estimates, in this case, the board ap-
peared sympathetic to the challenges associated with ac-
tually tracking each staff member’s additional time spent
conducting enhanced cleaning for each room at each
location. But don’t expect boundless acceptance of esti-
mates. The board rejected Lewis’s own estimate (substan-
tially greater than that of the government) because it
lacked the same level of quantifiable evidence for support
as the VA’s, which included a time study of observed, en-
hanced, two-step cleaning.®

The Lewis case thus also confirms the need to tie esti-
mates to actual costs and recorded time where possible to
support future requests for equitable adjustment and claims.
To the extent such segregation is challenging or impractica-
ble (as might be argued in Lewis), contractors should seek to
record as much evidence as possible (or conduct a sampling)
to justify future estimates of costs and seek to obtain CO
ratification of those methods where possible.

Note, too that the Lewis case involved a contract for
cleaning services, making it far easier to demonstrate a
change to the costs associated with an enhancement to
those cleaning services. More difficult is demonstrating a
change when its impact may not directly relate to a change
to the performance specification, but instead represents a
change to the conditions under which a contractor must
perform (i.e., the social distancing, rotating work shifts,
and other operational changes, including suspensions of
work) that were unforeseen at the time of contracting.
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While these changes may affect both costs and schedule,
there is less clarity as to whether such costs are as easily re-
coverable as those identified in Lewis (even if schedule re-
lief is assured under an excusable-delays clause.

Termination for Convenience and Stop Work Orders
Another likely basis for REAs or claims brought under
the CDA relating to the ongoing pandemic are those
premised on the related statutory bases of termination
for convenience and stop work orders. Both of these the-
ories will enable contractors who suffered COVID-relat-
ed setbacks to seek payment pursuant to the CDA.

Essentially, if a contractor can meet the elements of
excusable delay, in addition to seeking an extension of
time under the CDA, a contractor can also seek compen-
sation for its costs up until that point—as such termina-
tion is no longer for default, it has now been converted
to one for convenience.”” This is a very valuable tool for
contractors to use when submitting CDA claims—par-
ticularly with regard to COVID-related claims—under
applicable circumstances.

Another important way that contractors can recov-
er COVID-related costs is in the event of a stop-work
order.”® At various points throughout this now yearlong
pandemic, contracting officers may have ordered the
stoppage of work during contract performance. Depend-
ing on the result of that order, contractors may have vari-
ous mechanisms through which they can recover costs
resulting from the stop-work order. Contractors should
ensure that they carefully consider into which scenar-
io they fall and, in turn, what costs they will be able to
recover.” Common examples of costs that contractors
can recover in a stop-work order scenario are idle labor
and equipment.'® Especially during a pandemic and in
a largely teleworking environment, contractors should
carefully ensure that they maximize their recovery for
any part of their workforce or expensive equipment that
is rendered idle by a stop-work order.

Excusable Delay
Although largely used to extend performance, rather
than recover costs, we would be remiss not to cover the
FAR'’s excusable-delays clause. Epidemics and quaran-
tine restrictions have long provided a potential basis for
excused performance.'” This clause should theoretical-
ly include any inability to perform as a result of stay-at-
home orders and other COVID-related limitations.
Nevertheless, contractors must be cognizant of the
equally well-established need to demonstrate that (i) any
alleged delay in performance was indeed the direct re-
sult of the alleged epidemic or quarantine restriction and
(i) the delay was out of the contractor’s control and was
not the result of any fault or negligence that could be
attributed to the contractor (and any relevant subcon-
tractors).'” Thus, although a pandemic’s impact on con-
tractor performance can be deemed an excusable delay,
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neither COFC nor the boards have had occasion to apply
this provision to the current pandemic. Nevertheless,
earlier decisions that grappled with similarly exigent cir-
cumstances should guide contractors’ structuring of their
excusable delay claims.

Generally speaking, it is clear that claims brought pur-
suant to the CDA and premised on a theory that a public
health concern like COVID-19 delayed performance are
cognizable. For example, in Fluor Intercontinental, Inc.,'”
the CBCA held that the “significant turmoil” that un-
foreseeably arose during the contractor’s performance in
constructing an embassy in Haiti—and that resulted in
the urged evacuation of all American personnel—consti-
tuted excusable delay.!®* Specifically, the CBCA noted—
citing a Court of Claims decision—that “[blecause nei-
ther this contractor nor the contracting officer would be
aware of all of the bases underlying the change in status
at the embassy and the scope and duration of any par-
ticular perceived threats, it was commercially impracti-
cable to perform critical path work.”'®® The ASBCA rec-
ognized this same argument and granted one contractor’s
request for extended performance where performance
was delayed due to employees’ need to recover from ty-
phoid injections.'%

The takeaway, then, is that excusable delay presents a
viable claim for contractors facing similar circumstances
to the present COVID-19 pandemic. Notably, though, in
most circumstances, a successful excusable delay claim
will only entitle a contractor to extend the time in which
it may complete performance.'”” So, although the gov-
ernment will be unable to terminate for default'®® or re-
cover actual or liquidated damages based on the delay,'”
the contractor will nevertheless be unable to recover any
additional costs caused by the underlying reason for the
delay. There have been a few instances in which con-
tractors have been able to recover some costs based on
an excusable delay theory, but in most such cases there
was some other component of the claim that provided
the contractor with the “hook” to seek costs.!® Outside
of these outliers, the overwhelming weight of authority
suggests that costs are simply unavailable when claim-
ing excusable delay alone. Therefore, contractors should
not rely on CDA claims premised on excusable delay as a
cost-recovery technique.

Even if a contractor’s last line of defense in the pres-
ent COVID context is to seek additional time based on
a theory of excusable delay, courts and the boards have
made clear that not all such claims will succeed—ir-
respective of the exigency of the present circumstanc-
es. In fact, there is a well-established body of case law in
which REAs or claims premised upon excusable delay
have been denied in circumstances similar to the pres-
ent global pandemic.!"! Tracking the FAR and the factors
enumerated by the courts, we suggest two areas that con-
tractors should focus on in trying to strengthen claims
premised on an excusable-delays theory.
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First, contractors should ensure they are carrying their

burden of proof—that is, to prove that the given occur-
rence (here, COVID) actually caused the delay. This
sounds elementary, but viable CDA claims in circum-
stances like COVID have failed simply because the con-
tractor did not meet its burden of proof.''?

For example, the Government Printing Office Board of
Contract Appeals (GPOBCA) in Asa L. Shipman’s Sons,
Ltd. confronted a situation similar to the present-day con-
tractors’ presumptive COVID-related excusable delay
claims."® There, a contractor sought relief claiming that
its failure to perform was based on a flu epidemic in New
York City that occurred at the time set for contract perfor-
mance.* Ultimately, the GPOBCA denied the contrac-
tor’s claim but helpfully provided a road map for future con-
tractors to follow in asserting excusable delay. Namely, the
GPOBCA pointed to the fact that the contractor did not
provide evidence as to “(a) the precise duration of the epi-
demic; (b) what personnel . . . were affected by the flu and
the periods during which they were absent because of the
disease; (c) whether such absences in fact caused the delay
in performance and if so the extent of such delay; and (d)
what efforts were made during such absences by the use of
overtime or other measures to keep the work going!"®

Contractors seeking to pursue an excusable-delays
claim should be sure not to take anything about the cur-
rent pandemic as a given. Thus, when preparing a CO-
VID-related REA, claim, or appeal, contractors should
be sure to explain with specificity how and why the pan-
demic has impacted performance. And such contentions
should be supported by concrete examples of such impact
with regard to particular personnel and at specific times.
Furthermore, as the GPOBCA suggested in Asa L. Ship-
man’s Sons, contractors should be sure to describe what
measures were taken to mitigate the impact of COVID
on contract performance. That, in turn, provides a per-
fect segue into the second factor contractors must con-
sider when pursuing excusable-delays claims.

Second, contractors do well by demonstrating that
the given occurrence (here, COVID-19) was unforesee-
able and that appropriate mitigation occurred. When
the pandemic began, no one could have possibly foreseen
that anything like this could happen. Yet, since March
of 2020, we have been awash in news of the pandem-
ic, raising questions about the foreseeability of COVID
impact since then. Contractors’ best recourse to defeat
the suggestion that COVID impacts are foreseeable is
to argue that the pandemic has been far from predict-
able (even for the experts), and little could we know that
new strains of the virus, even more transmittable, would
arise. Regardless, the foreseeability of COVID impacts
could be a disputed issue, alongside the second part of
this inquiry, namely, whether contractors appropriate-
ly mitigated COVID’s impact under the circumstances.
Again, a number of decisions addressing non-COVID
scenarios are instructive.

Generally, courts and the boards have held that cir-
cumstances that are foreseeable cannot be the basis for
an excusable delay claim."® This would include things
like ordinary inclement weather, which contractors
should expect and for which contractors are expected
to have in place ways to mitigate the impact of such on
performance.'’” Notably, contract type may play at least
some role in dictating a contractor’s likelihood of success
in pursuing a COVID-related claim.

With regard to claiming excusable delay when per-
forming fixed-price construction contracts, the FAR spe-
cifically states that “[t|he delay in completing the work
arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor.”'8
Conversely, the FAR makes no mention of the unfore-
seeability requirement when describing the elements of
excusable delay concerning the performance of fixed-
price supply and services contracts,'® fixed-price research
and development contracts,'° or contracts for cost re-
imbursement and time and materials contracts.!! The
omission of the unforeseeability language from these
FAR provisions may suggest that contractors need not
prove that COVID-19 was unforeseeable when pursuing
excusable-delays claims related to the aforementioned
contract types. Nevertheless, the courts and boards seem
to have sometimes interposed this requirement even
when applying FAR provisions and when discussing con-
tract types that do not explicitly use unforeseeability lan-
guage.'”? As such, contractors should be sure to establish
the unforeseeability of circumstances upon which their
excusable delay claims are premised.

To properly establish unforeseeability, even for the
kinds of occurrences that are deemed unforeseeable gener-
ally, the GPOBCA in Asa L. Shipman’s Sons emphasized
that contractors must demonstrate why the occurrence
was unforeseeable and that the contractor took every rea-
sonable precaution to minimize the delay’s effect. Thus, for
example, in Jennie-O Foods, Inc. v. United States, the Court
of Claims upheld the Department of Agriculture Board of
Contract Appeals (AGBCA) decision denying the con-
tractor’s claim that its performance should be excused due
to a supplier’s turkey epidemic.'”? The court explained, al-
though the turkey epidemic could have constituted ex-
cusable delay, because the contractor did not demonstrate
that it would have been impractical to obtain turkeys from
another source, the contractor failed to show that it did
“enough to obtain an adequate supply of healthy turkeys to
meet its contractual obligations.”**

Accordingly, even in a COVID environment, con-
tractors who may seek recourse down the road based on
an excusable delay theory should ensure that they have
taken every reasonable step to minimize the pandem-
ic’s impact on performance. Taking a cue from Jennie-
O Foods, before attempting to extend the time for per-
formance based on COVID-related effects, contractors
should first see if there is some reasonable step they can
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take to provide substitute performance. And as we learn
more about the pandemic and its impact, this calculus
should mature as well.

Conclusion

Ultimately, we believe that this pandemic will gener-
ate numerous REAs, claims, and appeals brought pursu-
ant to the CDA for years to come. If contractors consid-
er the questions posed and follow the enumerated best
practices, they will be far better-positioned to ensure
they obtain the relief they seek. And in the midst of jug-
gling so many things during a difficult global pandemic,
by adhering to these guidelines, contractors can ensure
that preparing, submitting, and litigating COVID-relat-
ed claims is one less thing that has to be difficult. <P
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