
In Savory v. Cannon, 947 F.3d 409 
(7th Cir. Jan. 7, 2020) (en banc), the 
U.S. Court of Appeals for the Seventh 
Circuit, sitting en banc, applied the 
U.S. Supreme Court’s decision in Heck 
v. Humphrey, 512 U.S. 477 (1994), 
and held that Johnny Lee Savory’s 
civil rights lawsuit, which implicated 
the validity of his criminal conviction, 
accrued at the time of Savory’s guber-
natorial pardon. It was the pardon, 
not an earlier event such as Savory’s 
release from prison or the commuta-
tion of his sentence, that constituted 
a favorable termination of his crimi-
nal proceeding and permitted suit. In 
reaching this conclusion, the Seventh 
Circuit reviewed a series of its prior 
decisions applying Heck, repudiating 
the reasoning of some and overruling 
others.

The facts in Savory are easily sum-
marized. Savory was convicted of a 
serious crime. After nearly 30 years 
in prison, he was paroled. Five years 
later, his sentence was commuted. 
Three years after that, and 38 years 

after his original arrest, the governor 
of Illinois pardoned Savory. (By way of 
disclosure, my firm represented Savory 
in prior proceedings, including in clem-
ency proceedings that resulted in a 
pardon from the governor. We do not 
represent Savory in his civil rights 
lawsuit.) Less than two years after the 
pardon (the statute of limitations is 
two years), Savory sued the arresting 
officers and their municipal employer 
alleging the officers had subjected him 
to abusive interrogation, fabricated evi-
dence, wrongfully coerced a false con-
fession, and suppressed and destroyed 
evidence. The defendants asserted 
that Savory filed his lawsuit too late. 
They argued the claim accrued when 
his sentence was commuted and he 
was free to file suit then. Savory con-
tended it was only the later pardon that 
permitted his lawsuit to proceed. The 
district court agreed with the defen-
dants and dismissed the case. The en 
banc Seventh Circuit reversed.

The Seventh Circuit’s analysis of the 
accrual date for Savory’s claim began 

with Heck, in which the Supreme 
Court ruled, there addressing a claim 
the court described as analogous to a 
claim for malicious prosecution, that a 
claim for damages that would neces-
sarily imply a conviction or sentence 
was unconstitutional does not accrue 
until the conviction or sentence is 
terminated favorably for the criminal 
defendant. Before the invalidation of 
the conviction or sentence, the con-
victed person’s federal remedy is to 
pursue a claim for post-conviction 
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relief from the conviction or sentence, 
such as under Sections 2254 or2255. 
Recently, in McDonough v. Smith, 139 
S. Ct. 2149 (2019), the Supreme Court 
held a Section 1983 claim for fabricat-
ing evidence in a criminal prosecution 
accrued upon acquittal. Applying these 
principles, the Seventh Circuit held 
that where civil rights claims imply 
the invalidity of a conviction, a Sec-
tion 1983 claim does not accrue until 
the conviction is reversed, expunged, 
declared invalid or called into question 
by the issuance of a writ of habeas 
court. In Savory’s case, it was the 
pardon that favorably terminated the 
conviction. The court observed that 
permitting claims to accrue at an ear-
lier date would result in those claims 
being “dead on arrival” in virtually every 
case. Because federal courts give pre-
clusive effect to state court judgments 
whenever the state court would do so, 
a plaintiff’s claim in any Section 1983 
case that calls into question the validity 
of the underlying conviction would be 
precluded by the prior criminal convic-
tion until such time of that conviction is 
set aside.

The court’s analysis was complicated 
by prior Seventh Circuit decisions sug-
gesting termination of custody can 
give rise to a Section 1983 claim. 
Those cases suggested that the Heck 

bar applied if a plaintiff had an avail-
able remedy in habeas, but failed to 
pursue it. Clarifying its prior cases, the 
Seventh Circuit held a Section 1983 
claim involving the validity of a prior 
conviction or sentence accrues upon 
the favorable termination of the crimi-
nal proceeding, not when habeas relief 
becomes unavailable for some reason. 
The court rejected its prior decisions 
that focused on unsuccessful pursuit 
of collateral review. Heck’s rule is 
simpler: A plaintiff may bring an action 
that calls into question a prior criminal 
conviction or sentence only after the 
former prisoner has obtained a favor-
able termination of the prior conviction 
or sentence.

Judge Frank Easterbrook dissented. 
He concluded that a prisoner’s release 
from prison is the appropriate date 
of accrual of a Section 1983 claim, 
even if the underlying criminal judg-
ment remained unaltered. Easterbrook 
recognized that a criminal conviction is 
a judgment that the criminal defendant 
may not contradict in another court. 
He concluded the preclusion doctrine 
should not dictate the accrual rule. The 
preclusive effect of a state criminal 
judgment is a matter of state law, not 
federal law, and it does not influence 
the accrual rule applicable to a federal 
statute.

The en banc court’s ruling limits Sec-
tion 1983 claims implicating the valid-
ity of underlying criminal convictions to 
those cases in which the plaintiffs have 
obtained a favorable termination of the 
original criminal case, which may be a 
rare event. In Savory’s case, his claim 
did not accrue until he was pardoned by 
the governor. While this accrual rule may 
postpone the accrual of claims, requiring 
a plaintiff to sue at an earlier accrual date, 
such as release from prison as Easter-
brook suggested in his dissent, would 
not be a plaintiff-friendly result. Those 
lawsuits would be, to use the en banc 
court’s words, “dead on arrival” because 
the prior criminal conviction would remain 
a preclusive bar to recovery.

Heck has spawned much litigation 
about what constitutes a favorable ter-
mination, and what causes of action 
implicate the validity of a criminal con-
viction or sentence. The Seventh Circuit 
has now conclusively ruled for cases 
subject to the Heck bar, the cause of 
action accrues upon a favorable termi-
nation of the underlying criminal case, 
not just release from prison.

Michael T. Brody is a partner at Jen-
ner & Block. Brody serves as co-chair 
of the firm’s appellate and Supreme 
Court practice and co-chair of its class 
action practice.
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