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1. Non-disclosure

2. Non-competition

3. Non-solicitation
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Variations on Non-Competes

• Industry or Competitor

• Type of work

• Geographic scope

• Temporal scope
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“[The covenant] prohibits [Employee] from providing services 

to or affiliating with entities who never competed with 

[Company A] and with whom [Employee] never interacted. 

This restriction is overbroad and unreasonable.”  

Forum US, Inc. v. Musselwhite, 2020 WL 4331442, at *25 (Tex. App. Jul. 28, 2020)
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1. Non-disclosure

2. Non-competition

3. Non-solicitation
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Variations on Non-Solicits

• Employee roles

• Service-provider relationships

• Geographic scope

• Temporal scope

• Solicited vs. Unsolicited Business
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“Under the plain language of the non-solicitation 

provision at issue . . . [Employee] is prohibited 

from accepting certain unsolicited business. This 

prohibition is a restraint on the exercise of trade.”

Miller v. Honkamp Krueger Financial Services, Inc. et al., 9 F.4th 1011, 1017 (8th Cir. 2021)
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No-poach or Anti-raiding

HORIZONTAL 
AGREEMENTS

VERTICAL 
AGREEMENTS
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Why Restrictive Covenants?
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Confidential Information
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“The Court finds that the agreement as to non-

solicitation of [Company B’s] employees . . . serves 

[Company B’s] legitimate business interest in 

protecting confidential information”

Adecco USA, INC. v. Staffworks, Inc., 2021 U.S. Dist. LEXIS 117445, at *23 (NDNY June 23, 2021)
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The fall out can be catastrophic…
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“[Defendant] does not challenge the enforceability of the 

confidentiality requirements, nor should he, given they 

reasonably seek to protect [Company C’s] trade secrets”

Perficient, Inc. v. Munley, 2021 U.S. Dist. LEXIS 72506, at *22–23 (E.D. Mo. Apr. 15, 2021)
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Workforce stability, employer reputation

& client relationships
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“Because it appears that the covenant restricting the solicitation of 

[Company D’s] employees was reasonably calculated to protect 

[Company D’s] interest in maintaining a stable work force, we find that 

this portion of the restrictive covenant was enforceable and not void” 

Arpac Corp. v. Murray, 226 Ill.App.3d 65, 76 (Ill. App. Ct. 2d Dist. 1992) 
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Shifting Landscape
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“There are certain agreements or practices which 

because of their pernicious effect on competition and 

lack of any redeeming virtue are conclusively presumed 

to be unreasonable and therefore illegal”

United States v. Topco Assocs., 405 U.S. 596, 607 (1972)
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Price fixing: outputs and inputs
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