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Motive and Opportunity Are Not Enough

By Stephen L. Ascher and Daniel B. Tehrani

In light of the Supreme Court’s decision last year in
Tellabs, Inc. v. Makor Issues & Rights, Ltd.,' the Second
and Third Circuits should finally discard the “motive
and opportunity” test that they have long used to deter-
mine whether a securities fraud plaintiff has adequately
alleged fraudulent intent. This test was always ill suited
to its purpose. Almost all businesses and businesspeople
have motives and opportunities to commit securities
fraud, and facts bearing on motive and opportunity are
no more probative of fraudulent intent than numer-

ous other categories of facts. Without specific factual
allegations suggesting that a particular defendant knew
or should have known that he or she was involved in
wrongdoing, mere motive and opportunity do not justify
putting a defendant to the burden of defending a securi-
ties fraud claim.

Last year’s decision in 7ellabs compels this con-
clusion. Tellabs interpreted a provision in the Private
Securities Litigation Reform Act of 1995 (PSLRA) that
requires a securities fraud plaintiff to plead a “strong
inference” of fraudulent intent.” In Tellabs, the Supreme
Court held that, under this rule, the plaintiff must al-
lege an inference of fraudulent intent that is at least as
“cogent and compelling” as an inference against it.> In
determining whether a claim satisfies this standard on a
motion to dismiss, the court must engage in a “compara-
tive analysis” that considers a/l the facts alleged in a
complaint, a// the inferences from those facts, and even
the defendant’s interpretations of those facts, “collec-
tively” and “holistically.”

The “motive and opportunity” test violates the
standard articulated in 7ellabs. Isolating two categories
of factual allegations to the exclusion of all others, and
thereby ignoring the plaintiff’s inability to plead any
other types of allegations, is not a “holistic” or a “com-
parative” analysis. Under 7ellabs’ interpretation of the
“strong inference” requirement, if a plaintiff alleges that
a particular defendant had the motive and opportunity to
commit a fraud, but the plaintiff is unable to plead any
other indicia of fraudulent intent, then the claim against
that defendant should ordinarily be dismissed.

The “Motive and Opportunity” Test

Section 10(b) of the Exchange Act and Rule 10b-5
thereunder requires proof that the defendant acted with
scienter,” which the Supreme Court has defined as the
“intent to deceive, manipulate, or defraud.”® The courts

of appeals unanimously agree that scienter can be
established by proof of intentional wrongdoing or reck-
lessness.’

The PSLRA requires plaintiffs to “state with par-
ticularity facts giving rise to a strong inference that the
defendant acted with the required state of mind.”® Even
before Tellabs, the Second and Third Circuits held that
this provision was satisfied so long as plaintiffs alleged
facts either “(1) showing that the defendants had both
motive and opportunity to commit the fraud, or (2)
constituting strong circumstantial evidence of conscious
misbehavior or recklessness.”

This “motive and opportunity” test is widely consid-
ered the most lenient of all the pleading standards ap-
plied by the various courts of appeals.'® Before Tellabs,
other circuits rejected the “motive and opportunity”
test and formulated very different tests for determin-
ing whether the plaintiff has pleaded facts constituting
scienter. The Ninth Circuit required plaintiffs to allege
“specific facts indicating no less than a degree of reck-
lessness that strongly suggests actual intent.”!" Under
this much stricter, pro-defendant standard, allegations
relating only to motive and intent are clearly insuffi-
cient.'” Almost all the remaining circuits have taken a
middle ground and required a plaintiff to demonstrate
recklessness based on all the alleged facts and infer-
ences therefrom. Under this test, allegations of motive
and opportunity are relevant, but neither necessary nor
sufficient."

Tellabs

In Tellabs, the Supreme Court granted certiorari to de-
cide the meaning of the “strong inference” language in
the PSLRA provision quoted above. Although the Court
focused primarily on the meaning of the phrase “strong
inference” and did not expressly consider the circuit
split described above concerning the types of facts that
must be alleged, a close reading of Tellabs makes it clear
that the Supreme Court rejected the “motive and oppor-
tunity” test.

Tellabs holds that in deciding whether a securities
fraud claim pleads a “strong inference” of scienter, a
court must determine whether the complaint gives rise
to an inference of scienter that is “cogent and at least
as compelling” as alternative, nonfraudulent explana-
tions.'* In making this assessment, the court must evalu-
ate all the allegations and inferences of the complaint
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“collectively” and “holistically.”'> “The inquiry, as sev-
eral Courts of Appeals have recognized, is whether a// of
the facts alleged, taken collectively, give rise to a strong
inference of scienter, not whether any individual allega-
tion, scrutinized in isolation, meets that standard.”'®

The Tellabs Court also held that a court must “take
into account plausible opposing inferences” offered by
the defendant, in addition to the supporting inferences
urged by the plaintiff.'” As part of this “comparative
analysis,” “omissions and ambiguities [in the plaintiff’s
allegations] count against inferring scienter.”'® Thus,
although the court is bound to accept the plaintiff’s
allegations as true,' the court must also consider the
defendant’s responses to, and explanations for, the plain-
tift’s allegations.

The “motive and opportunity” test is inconsistent
with the approach mandated by Tellabs. Under Tellabs,
the court cannot isolate two categories of facts—those
relating to motive and those relating to opportunity—to
find a strong inference of scienter, no matter what else is
(or is not) alleged.

Indeed, although the viability of the “motive and
opportunity” test was not expressly addressed by the
Supreme Court, Tellabs implicitly rejected the test. After
noting the importance of considering all the plaintiffs’
allegations “collectively,” the Supreme Court went on to
address the contention by Tellabs’ CEO that his absence
of motive required a finding that he lacked scienter:

While it is true that motive can be a relevant
consideration, and personal financial gain may
weigh heavily in favor of a scienter inference, we
agree with the Seventh Circuit that the absence of
a motive allegation is not fatal. As earlier stated,
allegations must be considered collectively; the
significance that can be ascribed to an allegation of
motive, or lack thereof, depends on the entirety of
the complaint.?

If the significance of motive must be evaluated in the
context of the entire complaint, then clearly courts
should not use a test for which motive is dispositive.

The Flaws in the “Motive and Opportunity” Test
Despite Tellabs’ apparent rejection of the “motive

and opportunity” test, courts in the Second and Third
Circuits have continued to cite the test in cases decided
after Tellabs.?' Although these decisions have not ex-
plicitly addressed whether the “motive and opportunity”
test is consistent with the standard articulated in Tellabs,
they ought to do so. In addition to being inconsistent
with Tellabs, the test is severely flawed analytically and

permits courts to sustain claims that ought to be dis-
missed on the pleadings.

Even before Tellabs, courts in the Second and Third
Circuits recognized that the “motive and opportunity”
test, if applied literally, would be absurdly permissive.
Virtually every company, and every officer and director
of every company, has a financial motive and an op-
portunity to commit securities fraud. Thus, in order for

the “motive and opportunity”
test to perform any meaning-
ful gatekeeping function,
“[m]otives that are generally
possessed by most corporate
directors and officers [can] not
suffice; instead, plaintiffs must
assert a concrete and per-
sonal benefit to the individual
defendants resulting from the
fraud.”*

But courts have struggled
mightily to distinguish “con-
crete and personal benefits”
that are sufficient to plead
scienter from motives held by
virtually all defendants, which
are not sufficient. In evaluating
claims against individual of-
ficers or directors, for example,
some courts have held that
the desires to increase one’s
compensation and to retain an

The “motive and
opportunity” fest
has been used
to permit claims
against third-party
service providers
who are alleged
to be liable for
their clients’

securities fraud.

executive position are insufficient to establish the requi-
site motive.” Even stock options and incentive payments
cannot be used to establish scienter because, as a district
court in the Second Circuit has noted, “[i]n today’s corpo-
rate environment, . . . nearly all executives are compen-
sated with stock options and incentive bonuses. . . ** On
the other hand, a defendant’s sale of stock at artificially
inflated prices may be sufficient evidence of motive
under the “motive and opportunity” test* if the sales are
deemed “unusual.”?

This distinction is artificial and unhelpful. The differ-
ence between selling stock and obtaining stock options
is not a meaningful indicator of a person’s intent, and
sales of stock are not “cogent and compelling” evidence
of fraudulent intent. Individual officers and directors
should not be put to the burden of defending a securities
fraud claim simply because they happened to sell some
stock while their colleagues were allegedly engaged in
fraud.

Claims against companies have been decided with
equally artificial line-drawing. Courts have dismissed
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claims predicated on a company’s desire to earn ordi-
nary business profits?’ but have found scienter based
on the desire to increase the company’s stock price

in advance of a stock offering?® or to earn interest on
certain funds.?” Once again, however, it is hard to see
why the desire to earn profits in advance of a perfectly
legal corporate transaction such as a stock offering, or
to profit from an ordinary interest rate, gives rise to a
strong inference of fraudulent intent.

Finally, the “motive and opportunity” test has been
used to permit claims against third-party service provid-
ers (accountants, bankers, or lawyers) who are alleged
to be liable for their clients’ securities fraud. In this
context, courts have held that the service provider’s de-
sire to earn ordinary fees is not a sufficient motive, but
that the desire to retain substantial clients,*°or to reduce
affiliates’ risk exposure, is.*' This distinction also is not
sufficiently powerful to provide a “cogent and compel-
ling” inference of fraudulent intent. Although profits
above and beyond a service provider’s usual fee may
be very powerful drivers of its behavior, they do not,
without more, suggest that the service provider intended
to engage in fraudulent activity conducted in the first
instance by its client.

The fact is, motive and opportunity are not particularly
probative of intent. “Motive” is certainly less probative
of fraudulent intent than numerous other factors, such as
whether a defendant personally made false statements
(including false exculpatory statements), whether the
defendant was personally involved in misconduct that
was fraudulent on its face, and whether the defendant
ignored “red flags” of wrongdoing by others.** And “op-
portunity” does not bear on the question of intent at all; if
a defendant did not even have the opportunity to commit
a particular fraud, then he or she simply could not have
committed the fraud, regardless of intent.

At bottom, the “motive and opportunity” test seems
to be predicated on the Second Circuit’s concern that
a plaintiff cannot realistically plead facts providing a
“strong inference” of fraudulent intent without a smok-
ing gun reflecting a particular defendant’s innermost
thoughts.** Although the Second Circuit is correct that
this type of evidence is difficult to obtain in discovery,
and almost impossible to obtain before discovery, this
concern is both overstated and inappropriate—overstat-
ed, because this kind of smoking gun is not the only way
to establish scienter, and inappropriate, because the Sec-
ond Circuit’s concern directly contradicts the purpose of
this provision of the PSLRA: to protect defendants from
securities fraud claims unless the plaintiff already has
substantial evidence of the defendant’s liability before
conducting discovery.

Conclusion

Eliminating the “motive and opportunity” test will
advance the gatekeeping function that Congress in-
tended in passing the PSLRA and should lead to much
more principled and consistent decisions with respect
to claims against individual and corporate defendants.
After Tellabs, it is clear that a defendant should not be
subjected to discovery and potential liability simply be-
cause she was in the wrong place at the wrong time—a
position where she could benefit from a securities fraud
and commit a securities fraud. #
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