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Since our last report on the state of litigation under COVID-19, the disease continues to spread
throughout the country and impact all aspects of American life.  That report can be found here.  We
hope that you and your loved ones are well and remain safe.

Courts across the country continue to strive to balance protecting health and safety while continuing to
administer justice.  Many courts in areas that are deeper into the pandemic cycle, such as those on the
coasts, in Chicago and other metropolitan areas, are amending earlier orders to continue to limit their
functions to essential or emergency matters and also addressing how litigation can best and
appropriately move forward.  Many courts in regions more recently experiencing an initial spike of
COVID-19 cases are promulgating orders similar to those issued by courts in areas that experienced
peaks earlier.   

States Extend Statutes of Limitations for Many Civil Actions

Importantly, recent orders are tolling statutes of limitations for most or all potential matters.  Several
states, such as Massachusetts and Nevada, have tolled statutes of limitations for several claims during
the current crisis, just as New York did by executive order in March.[1]  California has similarly tolled
statutes of limitations for all civil actions from April 6, 2020 to 90 days after its Governor lifts the state of
emergency order in effect there.[2]  The suspension or extension of statutes of limitations is something
all potential litigants need to understand in addressing pre-litigation strategy.  Additionally, the
proliferation of such tolling orders sends a signal to litigants to not rush to court and burden the system
with non-emergency issues.

Courts Issue or Extend Orders Governing Civil Litigation 

Courts continue to issue new or amend past orders cancelling, postponing or continuing hearings and
trials, sometimes indefinitely.  For example, many presiding judges of district and state courts are
issuing blanket orders postponing hearings and trials for 28 days or more.[3]  Some courts, such as the
Northern District of California,[4] are consolidating business from multiple courthouses to one location to
minimize the overall utilization and density of personnel.[5] 

Emergency and Time-Sensitive Matters Continue to Move Forward

Courts are working diligently to stay open to handle essential and emergency business and to try to find
way to appropriately move cases forward, including some directly related to the pandemic. 

In New York, 3M sued a Performance Supply LLC for, among other things, trademark infringement
and false advertising for using 3M’s logo and other trademarks to “perpetrate a false and deceptive
price-gouging scheme on unwitting consumers, including agencies of government, during the global
COVID-10 pandemic.”[6] 
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In Illinois, a judge recently granted a temporary restraining order that, among other things, forced a
company to continue to provide food and clean laundry to senior health care facilities.  The court
explained that the services the defendant was providing were “essential” and that “[i]t is difficult to
overstate the strength of the public interest in making sure senior citizens get the services
Defendant contracted to supply to them.”[7] 

Do Not Burden Courts with Non-Emergency Matters During A National Crisis

Some litigants, on the other hand, continue to ask courts to spend valuable resources adjudicating
disputes that courts found are neither “required to protect the immediate health or safety of a party of
the community” or “required to avoid serious harm that would likely result if the matter was not resolved
during the emergency period.”[8] 

A plaintiff misfired in asking a district court to order a federal agency to process requests to bring
hunting trophies back into the country.  The district court found it “unwise and not in the public
interest” to issue such an order and denied the request, specifically “[i]n light of the unprecedented
disruptions created by the COVID-19 pandemic and the Service’s likely diminished capacity.”[9] 
  
Similarly, a district court in New York recently denied a plaintiff’s request for a temporary restraining
order over breach of contract claims related to the purchase and sale of microscopes over two
years ago.  The district court wrote that the “timing of this application is even more dubious given
the global health crisis caused by the COVID-19 pandemic,” adding that “[d]evoting resources to
this facially deficient application strains already taxed staff dealing with other substantial matters
pending before the Court and is abusive.”[10] 

As we noted in our earlier report, a district court in Florida told the parties to resolve a routine
deposition scheduling dispute on their own, and shared his own “let’s-keep-things-in-perspective”
advice.  The judge admonished the parties’ attorneys for exchanging “snippy emails” and certifying
a “routine discovery dust-up” as an “emergency” matter. Indeed, the court said the controversy
“would not even reach the bottom rung of a 10-rung ladder.” [11] 

Other district courts are denying requests that don’t meet the courts’ essential or emergency standards,
with one explaining while “[t]hese are indeed strange and difficult times,” “the rule of law is particularly
important.”[12] 

Courts are adapting to continue litigation remotely using telephonic or videoconference hearings. 
Judges and practitioners are learning how to best employ those technologies, but there have certainly
been struggles.  A federal court in Georgia had to shut down a publicly videoconferenced hearing over
gun carry licenses because the lawyers “were frequently interrupted by loud music, running water,
background conversations and occasional vocal interjections by at least one person who took issue with
the lawyers’ assertions.”[13]  Courts have also taken attorneys to task for not treating video conference
hearings with appropriate decorum, including appearing in various states of undress.[14] 

Appellate Court Arguments are Being Delayed or Heard Telephonically, the High Court
Included

Several federal appellate courts, such as the Fourth Circuit,[15] have postponed their April oral
arguments, while other circuits are cancelling them and waiting to advise counsel regarding further
arrangements.[16]  For example, the Ninth Circuit is evaluating oral arguments scheduled in April and
May on a case by case basis.[17]  Even the United States Supreme Court is no exception, deciding to
hold oral arguments telephonically for the first time amidst the pandemic.[18] 



Safety First and Stay Informed

Striking an appropriate balance between safety and access to justice remains a priority for courts
nationwide, but the steps that courts are taking are far from uniform.  Instead, an even brief survey of
the landscape shows a variety of court measures depending on local circumstances.  Attorneys and
their clients therefore must stay aware of court orders that apply to their current or potential litigation to
avoid issues, particularly those that relate to scheduling or timeliness of claims. 

We continue to closely monitor the state of litigation across the county.  Firm litigators, including the co-
authors, are currently litigating as appropriate and necessary expedited motions, court hearings,
depositions, and we continue to daily counsel clients in or facing litigation, including on cases that
involve COVID-19-related litigation issues, such as preserving documents and witnesses and best
recording proofs and damages.  Please reach out to us if you or your client could use our assistance in
addressing dispute counseling and litigation matters.

 

Conscious of the human, operational and financial strain that coronavirus is placing on businesses and
organizations worldwide, Jenner & Block has assembled a multi-disciplinary Task Force to support
clients as they navigate the legal and strategic challenges of the COVID-19 / Coronavirus situation. 

For additional information and materials, please visit our COVID-19 / Coronavirus Resource Center.

Click here to visit our COVID-19 / Coronavirus Resource Center
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