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INTEREST OF AMICI CURIAE'

The Reform Institute, Inc. is a not-for-profit 501(c)(3)
educational organization representing a thoughtful voice of
reform in debates over campaign finance and election
administration. Senator John McCain serves as Chair of its
Advisory Board. The Reform Institute has three main roles
(1) to reduce political corruption and the appearance of
corruption; (2) to promote discussion about how best to
reform election registration and voting procedures in order to
increase meaningful citizen participation in the democratic
system; and (3) to promote and defend citizen reform
initiatives that seek to open the doors of the voting process.
The present case concerns whether a state legislature can
redraw congressional districts so as to minimize the
likelihood that a particular political party’s candidates will
win in the election. It directly implicates the Reform
Institute’s second role of increasing meaningful citizen
participation in the democratic system.

Thomas E. Mann and Norman J. Omstein are political
scientists at the Brookings Institution and the American
Enterprise Institute, respectively. In their 35-year careers,
they have individually and jointly written extensively about
Congress, elections, redistricting and American politics and
government generally. Active in congressional, election,
campaign finance, and other institutional reform efforts, their
professional lives have been focused on the health and
vibrancy of American political institutions. Their biennial
book Vital Statistics on Congress is in its twelfth edition.
Their joint AEl/Brookings efforts have included the
Renewing Congress Project, Five Ideas for Practical

' All parties consented to the filing of this amicus brief with the Court
in writings accompanying this filing. No counsel for any party authored
this brief in whole or in part and no person or entity other than amici
curiae or counsel made any monetary contribution to its preparation or
submission.
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Campaign Reform, the Transition to Governing Project, the
Alternatives to the Independent Counsel Project, and the
Continuity of Government Commission.

SUMMARY OF ARGUMENT

The Framers envisioned the House of Representatives as a
unique structure of the national government. Unlike the
Senate, the President, or the courts, it was to have “an
immediate dependence on, and an intimate sympathy with,
the people.” The Federalist No. 52, at 337 (James
Madison)(Robert Scigliano ed., 2001). As John Adams put it,
the body of the people’s representatives should “be in
miniatur[e] an exact portrait of the people at large. It should
think, feel, reason, and act like them.” John Adams,
Thoughts on Governance, in 4 Papers of John Adams 87
(Robert J. Taylor ed., 1977). With this in mind, the Framers
carefully designed the House to “bin[d] the representatives to
their constituents ... [and] to extend the influence of the
people over their representatives.” The Federalist No. 52, at

339. They insisted on direct election “by the People of the

several States,” a broad franchise, regular reapportionment as
among the states, and frequent elections. U.S. Const. art. I, §
2. Of these, the last was the most important, for “without the
restraint of frequent elections” in the House, the Framers
thought, “[a]ll [other] securities [against oligarchy] would be
found very insufficient ....” The Federalist No. 57, at 367.
By this device

the House of Representatives is so constituted to support
in the members an habitual recollection of their
dependence on the people. Before the sentiments
impressed on their minds by the mode of their elevation
can be effaced by the exercise of power, they will be
compelled to anticipate the moment when their power is
to cease, when their exercise of it is to be reviewed, and
when they must descend to the level from which they
were raised; there forever to remain unless a faithful
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discharge of their trust shall have established their title
to a renewal of it.

Id. Nearly every special feature of the House’s design was
meant to ensure that it, unlike the other primary structures of
the federal government, was highly responsive to public
sentiment.

Unfortunately, congressional redistricting has defeated
much of the Framers’ vision. High rates of incumbent
reelection, declining competitiveness of congressional
districts, and long periods of one-party control of the House
have eroded the accountability and lcgitimacy of the people’s
chamber. The 2002 congressional elections make this point
starkly. Only four challengers defeated House incumbents—
the lowest number in modern American history. Norman J.
Omstein, Thomas E. Mann, & Michael J. Malbin, Vital
Statistics on Congress 2003-2004 tbl. 2-10 (forthcoming
2004) (hereinafter Vital Statistics), to be available at
http://www.aei.org; Michael J. Dubin, United States
Congressional Elections, 1788-1997: The Official Results
(1988); Sam Hirsch, The United States House of
Unrepresentatives: What Went Wrong in the Latest Round of
Congressional Redistricting, 2 Election L.J. 179, 182 (2003).
Only 43 House incumbents, moreover, won reelection
“narrowly”—defined generously as by less than 60 percent of
the vote—while 338 House incumbents enjoyed very large
victory margins—20 percent or more—including 78 who ran
unopposed by a major party challenger. Vital Statistics,
supra, at tbl. 2-12.  In the nation’s largest state, California,
not a single challenger in the general election received as
much as 40 percent of the vote. Hirsch, supra, at 182. And
more than a third of all States sent to Congress exactly the
same House delegation as before. /d.

These facts are particularly striking because the 2002
elections were the first held after the latest reapportionment.
Historically, incumbents suffer in such elections. As their old
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voters disappear and new voters replace them, incumbents
usually find their seats less secure. Their new voters can have
quite different interests than their previous constituents.
From 1972 to 1992, in fact, House turnover averaged 45
percent  higher in immediate post-reapportionment
Congresses. These Congresses contained an average of 87
freshmen, while the others in this period contained only 60.
Id. at 183. In 2002, however, only 54 freshmen were elected
to the House—Iless than half the number elected in 1992.
Vital Statistics, supra, at tbl. 2-7. In 2002, incumbents had a
very easy ride overall. Only 35 incumbents retired (rather
than the average of 48 in other recent post-reapportionment
Congress); only eight lost in the primaries and only eight lost
in the general election, in each case half the time to another
incumbent. Id. This lack of competition was, moreover,
peculiar to the people’s chamber. On the same day that less
than ten percent of House races were being decided by
margins of ten percent or less, nearly half of all gubernatorial
and U.S. Senate races were that close. Hirsch, supra, at 183.
One significant difference, of course, is that no one can
gerrymander a statewide district.

Current political conditions have both increased the
incentives to gerrymander and exacerbated the democratic
pathologies it leads to. Over the last 15 years, American
politics on the national level has been subject to a striking
paradox: it has become much more competitive at the macro
level, when it comes to institutional control, but much less
competitive at the micro level, when it comes to individual
seats. Recent presidential elections have been very close and
the Senate and House have been evenly or very nearly evenly
divided. At the same time, the parties in the House have
become much more homogeneous and ideologically
polarized. Their homogeneity means that the majority party
(with near unanimity on critical party matters) can dominate
the House more effectively than before even with a small
margin. Their polarization, on the other hand, means that the
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partics feel the stakes of control are higher. It increases both
the costs of losing and the benefits of winning. In an almost
evenly split House, where even a small gain in seats can make
all the difference, parties will struggle hard however they can
for each extra seat.

This struggle, of course, can have some very positive
effects. It may lead parties to field more attractive
candidates, may engage party members more deeply in party
activities, and may cause some voters to become more
interested in politics. It has also had, however, some very bad
effects. In particular, it has led parties to draw congressional
districts to give their House candidates an artificial
competitive advantage. The strategies are as simple as the
stakes are high. In states in which the redistricting power is
divided, bipartisan gerrymanders are constructed to create
ever safer districts while maintaining the partisan status quo.
In states with unified party control, the party controlling the
redistricting tries to pack as many of its opponent’s voters
into as few districts as possible, thereby giving its opponent
victories in only a few districts but making every victory a
landslide. At the same time, the controlling party tries to
create comfortably safe, but less than “landslide” safe,
districts for its own candidates everywhere else. That way it
can send more of its candidates to the House of
Representatives. Under either strategy, the overall result is a
diminishing number of seats that are in any real or
meaningful way competitive in general elections.

This practice undermines the unique role of the House in
several ways. First, it weakens the responsiveness and
accountability of each elected representative to voters in the
district. As the Framers keenly understood, a representative
who does not face the regular and effective discipline of the
voters cannot be counted on to reflect their views. Second, it
makes the House unrepresentative of the people overall.
Making individual seats safe for one party means that the
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House fails to respond well to changes in underlying public
sentiment as the Framers intended. Unless voters’ attitudes
change dramatically, control of the House will not change at
all even though it and the country are nearly evenly divided.
Even worse, voters’ attitudes can change sharply—Ileading,
say, to a national swing of five percent—and see little impact
on House elections when only a tiny fraction of seats are
within a five percent margin of change. Third, it can
effectively skew representation away from an overall
constituency. If the only meaningful electoral challenge that
can take place is in a party primary, a representative may be
acutely responsive to the faction of ideological activists who
regularly populate party primaries and largely unresponsive
to the views of the average voter in the district. Centrist
voters of both parties are thus artificially silenced and the
House as a whole becomes even more polarized than before,
which, in turn, encourages further partisan gerrymandering.
The result is a vicious cycle leading to ever more frequent
and more severe gerrymandering and worsening polarization
in the House.

All this, of course, undermines the special role the Framers
designed for the House of Representatives in our national
government. Instead of ensuring that representatives have
“an immediate dependence on, and an intimate sympathy
with, the people,” partisan gerrymandering frees them from
that dependence. It allows them greater freedom to pursue
others’ interests and to “think, feel, reason, and act [un]like”
the people they represent. The more electoral districts are
designed to deaden real political competition, in other words,
the less effectively elections operate to discipline the people’s
representatives and ensure that the House as a whole remains
truly representative.

7
ARGUMENT

I. UNPRECEDENTED PARITY BETWEEN THE
TWO MAJOR PARTIES ON THE NATIONAL
LEVEL HAS CREATED GREAT PRESSURE
TO MAKE INDIVIDUAL HOUSE DISTRICTS
SAFE FOR ONE MAJOR POLITICAL PARTY
OR THE OTHER.

A. The Near Equal Division of the House of
Representatives, Its Widening Ideological
Polarization, and the Increasing Homogeneity
of Each of the Two Major Parties Mean That
a Small Change in House Seats Matters Much
More Than Before.

As the 2000 elections showed, the two major parties enjoy
nearly equal popular support across the nation as a whole.
While one presidential candidate won a plurality of votes, the
other won a victory in the Electoral College; the Senate
became split exactly in two; and the majority party’s control
of the House stood on an extremely slim margin (221-212).
Gary C. Jacobson, 4 House and Senate Divided: The Clinton
Legacy and the Congressional Elections of 2000, 116 Pol.
Sci. Q. 5 (2001). In terms of popular support, the two major
parties were more evenly matched than anytime since the
nineteenth century. Jd. at 6. And although the midterm
elections of 2002 increased the size of the ruling party’s
margin in the House by six seats, that margin still stood near
its modern low. The 2002 elections culminated a decade-long
trend. The largest margin of majority in the House since
1992 was less than one-third the historical average from 1960
until 1992, and the average margin for the last ten ycars is
barely one-sixth of the average for the preceding period. See
Brief of Bernard Grofman and Gary C. Jacobson as Amici
Curiae at 4 fig. 1. By any standard—historical or absolute—
the margin of control in the House has been astonishingly
narrow over the past ten years.
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At first that might appear a good thing. After all, small
margins of control might be thought to force the parties to
cooperate, solve problems together, and allow some of their
more centrist representatives a greater voice. But for two
reasons exactly the opposite is true. First, the major parties in
the House have become increasingly polarized. Gary C.
Jacobson, The Politics of Congressional Elections 242-50 (5"
ed. 2001). Poole-Rosenthal DW-Nominate Scores, a widely
accepted measure of congressional ideology, show how
markedly the parties have diverged over the last thirty years.
See Keith T. Poole & Howard Rosenthal, Congress: A
Political-Economic History of Roll Call Voting chs. 2-4 and
App. A (1997)(explaining and justifying measure). These
scores place each member of Congress on a liberal-
conservative scale from -1.0 (liberal) to 1.0 (conservative) on
the basis of nonunanimous roll call votes. From the early
1970s on, the average scores for members of the Democratic
and Republican parties have steadily and radically diverged.
See Brief of Bernard Grofman and Gary C. Jacobson as Amici
Curiae at 11 fig. 6. In fact, the score gap nearly doubled over
that time and now amounts to over .86 points on just a 2-point
scale. Id. at 9.

Second, the major parties in the House have become much
more homogeneous. There is now much less divergence than
before within each party. As comparison of the figures below
show, not only have both parties in the House shifted more
towards the extremes, leading to less overlap in their policy
positions, but each party has a much more cohesive focus
than before.

Number of Representatives
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Jacobson, The Politics of Congressional Elections, supra, at
246-47 figs. 8-4A-4D. In other words, the two major parties
in the House have become increasingly discrete and insular.
On policy, they are both more distant from each other and
more internally homogeneous than before.
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In such a world, small differences matter. The vanishingly
narrow margins of control over the past ten years mean that a
gain of just a few seats can completely switch party control of
the House. From the 1970s through the early 1990s, for
example, changes of up to 25 seats in any election would
have made no difference to which party controlled the House.
After 1992, however, a difference of as few as six seats and at
most 13 would have made all the difference. The increasing
homogeneity of each party over that same time, moreover,
means that the party in control now has a greater focus and
has to worry less about its individual members deviating from
its preferred policy positions. The increasing polarization
sharply raises the stakes of House control for each side.
Since larger policy differences separate the parties, which one
controls has a greater effect on legislative policy outcomes.
In the 1970s, when less distance separated the two parties and
they were less homogeneous, which one controlled the House
mattered less because the policy outcomes sought and
produced under one party would have been more similar to
those sought and produced under the other. Once the parties’
policy preferences markedly diverged and party members in
the House voted more in lockstep than before, however, the
policy stakes greatly increased. Because of their ideological
polarization, each party wants more extreme policies than
before and, because of homogenization, the party in control
finds it much easier to achieve its preferred policies even with
a small margin. Thus, the stakes of redistricting have grown
in two mutually reinforcing ways: narrow margins of control
have meant that differences in just a few seats can change
which party controls the House and a difference in party
control makes a much larger difference in legislative policy
outcomes. Shifting fewer seats produces larger legislative
payoffs than before.

The parties understand this. In recent years, congressional
redistricting battles in the states have become nastier and
more pitched. The stakes are so high, in fact, that national






