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INTRODUCTION AND SUMMARY OF ARGUMENT
Both terrorism and democratic values transcend borders.

Democratic allies of the United States also face threats of

terrorism. Some, notably the United Kingdom and Israel.

have long histories of fighting terrorism. This brief

documents how dramatically the indefinite, incomnmnicado
detention to which Petitioner has subjected Jose Padilla

departs from the minimum procedural protections that other

democracies provide detained suspected terrorists. Each of
these democratic allies uses four controls to constrain

executive authority to detain suspected terrorists:

(1)legislation regulating detention; (2) time constraints:
(3) access to counsel: and (4)meaningful judicial review.
Petitioner seeks license from this Court to dispense with all
four limits.

For nearly 21 months Petitioner held Jose Padilla, a

citizen of the United States apprehended on U.S. soil, in
incommunicado detention. When Petitioner eventually

permitted Padilla to meet with his lawyers, he did so, he
insists, as a matter of discretion, not due process. Press

Release, Department of Defense, Padilla Allowed Access to

Lawyer (Feb. 11, 2004), at

http://www.dod.gov/releases/2004/nv20040211-0341.html.
Petitioner continues to detain Padilla indefinitely, without

charge, and without a meaningful opportunity to respond.
Petitioner's indefinite, incommunicado detention of

Padilla violates the basic standards of due process and

human rights that leading democracies accept. This brief,

filed on behalf of an international group of comparative law

scholars and experts on the laws of the United Kingdom and
Israel, shows that the unrestrained power that the Executive



here seeks to exercise against a United States citizen- and

seeks to justify by labeling Padilla an "enemy combatant"

has been rejected by democratic allies of the l._nited States as
incompatible with fundamental rights. 2 T_vo democratic

allies with long experience fighting terrorism, the United

Kingdom and Israel, have rejected incommunicado.
indefinite detention as a tool in the war on terrorism.

Moreover, the United States Department of State has
condemned the use of such tools by authoritarian regimes as

violations of basic human rights.

ARGUMENT

I. THE LAW, PRACTICE. AND EXPERIENCE OF
OTHER DEMOCRACIES CAN USEFULLY

INFORM THE JUDGMENT OF THE COURT

The laws and policies of other democracies, particularly

those experienced in fighting terrorism, provide useful points
of comparison that may properly inform this Court's
deliberations. Since the founding of this country, this Court

has addressed in a variety of contexts the relevance of

international opinion and practice in interpreting U.S. law.

In supporting one of the Court's historic early rulings,
Chief Justice Marshall invoked the "assent of mankind" as

<,ne persuasive indicator of the soundness of the Court's
constitutional interpretation. McCulloch v. Ma_9,land, 17
U.S. (4 Wheat.) 316, 405 (1819). In a case addressing the

constitutional limits to the Executive's power in time of war,

2 Although many democratic states are allies of the United States and

although many provide similar procedural protections, we focus on the
practices of close allies Australia, Canada, France, Germany, Israel,
Spain, and the United Kingdom, which are referred to collectively in this
brief as "democratic allies of the United States." Unless otherwise noted,
references to Israel are to detention within the State of Israel. Detention

in the West Bank and Gaza is subject to international humanitarian law

and military law and will be discussed in Section II.B, infra.




