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INTEREST OF THE AMICI CURIAE!'

Defenders of Wildlife is a non-profit organigation
dedicated to the protection of native animals and plants in
their natural communities. It focuses its actions on curfailing
two of the most serious environmental threats to the planet:
the accelerating rate of extinction of species, and habitat
alteration and destruction. Defenders of Wildlife has
thousands of members who regularly enjoy recreating in the
areas administered by the Bureau of Land Management that
are at issue in this case.

Defenders of Wildlife also regularly relies on the judicial
review provisions of the Administrative Procedure Act
(“APA™), 5 U.S.C. §§ 706(1), (2), and the requirements of
the National Environmental Policy Act (“NEPA”), 42 J.S.C.
§ 4321, et seq., as well as the Council on Environmental
Quality’s binding regulations, 40 C.F.R. §§ 1500-1 08, 1n
bringing cases in federal court to ensure compliance with
laws enacted to protect the environment.

Public Citizen, Inc., is a non-profit advocacy groyp with
approximately 160,000 members nationwide. It appears
before Congress, administrative agencies, and the courts on
a wide range of issues. Prominent among Public Citizen’s
concerns is combating regulatory delay, particularly in the
promulgation of critically important public health and safety
regulations (for example, delays by the Occupational Safety
and Health Administration in promulgating workplace safety

1. None of the attorneys for the parties in this case authored
any of this amici brief, and no one other than amici m de any
monetary contribution to the preparation or submission of the brief.
Amici have received the written consent of the parties to ffile this
brief, and such consents are being lodged herewith.
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and health standards, and delays by the Food and Drug
Administration in protecting the public from adverse effects
of prescription and over-the-counter drugs).

In pursuit of this objective, Public Citizen has, too aften,
found it necessary to invoke section 706(1) of the APA to
challenge unreasonable delay by agencies in concluding
matters before them — delay that often is measured in years,
if not decades. Indeed, many of the unreasonable delay cases
cited later in this brief were filed by Public Citizen lawlyers.
Public Citizen is therefore vitally concerned thaf the
availability of the APA as a tool to counter extreme agency
delays not be limited by the Court’s decision in this cage.

Defenders of Wildlife and Public Citizen (hereinafter
collectively referred to as “Amici”) are submitting this amicus
brief for two reasons. First, Amici wish to ensure that, in
reviewing the narrow issues under review, this Court does
not inadvertently adopt a view of the scope of|the
“unreasonable delay” prong of section 706(1) that, althqugh
not implicated in this particular case or necessary for the
Court’s review, is nevertheless misstated in the brief that has
been submitted by the government. Second, Amici wish to
clarify that the agency’s duty in this case to prepare a
Supplemental Environmental Impact Statement (“SEIS™)
stems from the requirement in the binding Council on
Environmental Quality (“CEQ”) regulations that all agencies
“shall prepare” an SEIS - and make a judicially reviewable
decision as to whether additional environmentally protective
measures are required — whenever “[t}here are significant
new circumstances or information relevant to fthe
environmental concerns and bearing on the proposed action
or its impacts.” 40 C.F.R. § 1502.9(c)(1)(ii).
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SUMMARY OF THE ARGUMENT

I. Because the Administrative Procedure Act, S U.5.C.
§ 555(b), requires agencies to conclude proceedings

“within a reasonable time,” and it further provides

a federal court “shall ... compel agency action |,

that

unreasonably delayed,” 5 U.S.C. § 706(1), a plaintiff with
Article ITl standing may bring a claim challenging an agency’s
failure to conclude an agency proceeding within areasonable

time, whether or not the agency has a mandatory obliga

on

under an additional statute to undertake that particular

proceeding.

II. The binding regulations of the Council
on Environmental Quality (“CEQ”) require an agency to
prepare a Supplemental Environmental Impact Statement
(“SEIS”) pursuant to the National Environmental Policy Act,
42 US.C. § 4321, et seq., whenever “there are significant

new circumstances or information relevant to
environmental concerns and bearing on the proposed ac

the
tion

or its impacts,” 40 C.F.R. § 1502.9(c)(i1), and the CEQ

regulations further require that, if such circumstances
present, the agency must, in connection with the prepara

are
tion

of the SEIS, also issue a “Record of Decision” as to whether,

and to what extent, the agency will modify its action to

take

such new information into account. Therefore, a federal

court may entertain a plaintiff’s claim, pursuant to 5 U.}
§ 706(1), that the agency has failed to prepare the requ
SEIS.

5.C.
1site
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ARGUMENT

I. A Claim Brought Under The “Unreasonably Delayed”
Prong Of Section 706(1) Does Not Depend On A
Separate Mandatory Statutory Obligation To
Undertake The Particular Action.

Section 706 of the APA provides that a reviewing|court
“shall ... compel agency action unlawfully withheld or
unreasonably delayed.” 5 U.S.C. § 706(1) (emphasis added).
In the course of ruling that the plaintiffs in this|case
adequately pled a claim for relief under this provision, the
Court of Appeals for the Tenth Circuit stated that “[ulnder
either the ‘unreasonably delayed’ or ‘unlawfully wit

take or complete.” Government’s Brief (“Gov’t
at 24 (emphasis added).

These statements concerning the scope of Section 706(1)
may properly apply to actions seeking to compel agency
action “unlawfully withheld.” Furthermore, in this case,
plaintiffs have certainly asserted that the Bureau of Land
Management ("BLM”) does have a mandatory duty
under the Federal Land Management Act to “manage”
Wilderness Study Areas “in a manner so as not to impair the
suitability of such areas for preservation as wilderness,”
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43 U.S.C. § 1782(c), and also to “manage the public|lands
... In accordance with the [agency’s] land use plans,”
43 U.S.C. § 1732(a). See Second Amended Complaint,
Claims Five and Six. However, under long standing
precedent, an agency need not have a mandatory |duty,
independent of the APA, to take some particular action in
order for plaintiffs to properly allege a claim under § 706(1)
that an agency has “unreasonably delayed” taking that action.

On the contrary, because the APA itself impoges a
separate obligation on all agencies to conclude matters
“within a reasonable time,” 5 U.S.C. § 555(b), there fis no
additional requirement that a plaintiff alleging a violation
of this command point to some other mandatory statmtory
duty to undertake the particular action at issue. Rather,
whether the agency has a mandatory duty under its organic
statute to take a particular action, or has been petitioned by a
member of the public to undertake a discretionary action, or
the agency itself has decided to undertake such an actibn in
the exercise of its statutory authority, a plaintiff with Arti
III standing may challenge the agency’s failure to complete
any such undertaking “within a reasonable time.” And, if the
court agrees that the delay is “unreasonable,” then it “shal]”
compel the agency to make a final decision, one way or
another, 5 U.S.C. §§ 555(b), 706(1).

As this Court observed in General Motors Corp. v.
United States, 496 U.S. 530, 539 (1990), section 555(b) of
the APA itself imposes this “mandate” on agencies, since the
public affected by agency proceedings — whether rulemaking,
licensing, or ratemaking — has an overriding interest in having
ongoing proceedings brought to some conclusion “within a
reasonable time,” so that the affected public is not indefinitely
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left in limbo as to an agency’s intentions. As the Court|of
Appeals for the D.C. Circuit has explained, “quite simply,
excessive delay saps the public confidence in an agency’s
ability to discharge its responsibilities and creates uncertainty
for the parties, who must incorporate the potential effect/of
possible agency decisionmaking into future plans.” Potomac
Elec. Power Co. v. ICC, 702 F.2d 1026, 1034 (D.C. (ir.
1983).

o

Indeed, in General Motors, this Court recognized that,
pursuant to section 555(b), the Environmental Protection
Agency must approve a state’s revised implementation plan
under the Clean Air Act “within a reasonable time,” once the
agency determines that the state’s revision meets the
substantive requirements of the underlying statute, despite
the fact that the EPA has a great deal of discretion under the
statute to determine whether the state has met thagse
requirements. General Motors, 496 U.S. at 539-41; see afso
e.g.,42U.8.C. § 7410(a)(2) (state implementation plans shall
provide for “appropriate” devices, methods, systems, and
procedures “necessary” to monitor data on ambient air
quality); see also Mashpee Wampanoag Tribal Council, Inc.
v. Norton, 336 F.3d 1094, 1099-1100 (D.C. Cir. 2003) (district
court has jurisdiction pursuant to 5 U.S.C. §§ 555(b), 706(]1),
to decide whether agency has unreasonably delayed
processing putative tribe’s petition for recognition); Public
Citizen Health Research Group v. Chao, 314 F.3d 143, 150-
51 (3d Cir. 2002) (recognizing that section 706(1) creates a
right of action to review unreasonable delay in promulgation
of OSHA occupational exposure standards despite agency’s
“quintessential discretion” to allocate resources); Interstate
Natural Gas Ass 'n of Americav. FERC,285F.3d 18, 57 (D.C.
Cir. 2002) (once agency announces intention to revisit|its
own discretionary policy and receives comment on that
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proposal, it is under a duty to make a final deciston within a
reasonable time); Cobell v. Norton, 240 F.3d 1081, 10)96-99
(D.C. Cir. 2001) (Department of Interior has fiduciary duty,

irrespective of any statutory obligation, to provide

Indian

trust fund beneficiaries an accounting of their funds within a
reasonable time); In re International Chemical Workers
Union, 958 F.2d 1144, 1149 (D.C. Cir. 1992) (per curiam)
(court has jurisdiction to hear plaintiffs’ complaint that
Occupational Health and Safety Administration unreasonably

delayed final decision on rulemaking petition for

occupational exposure standard); United Steelworkers of

America v. Pendergrass, 819 F.2d 1263, 1270 (3d Cir

1987)

(court has authority under unreasonable delay provisjons of
the APA to order agency to issue a workplace standard by a
specific date); Oil, Chemical and Atomic Workers [ntern.

Union v. Zegeer, 768 F.2d 1480, 1484-85 (D.C. Cir.
(court has jurisdiction to decide whether Mine Safe

1985)
ty and

Health Administration response to petition for standard was
unreasonably delayed); Public Citizen Health Research
Group v. Commissioner, Food and Drug Administration, 740
F.2d 21, 34 (D.C. Cir. 1984) (court has jurisdiction to decide
whether agency has unreasonably delayed acting on gitizen
petition for warning label on aspirin products); Public Citizen
Health Research Group v. Auchter, 702 F.2d 1150, 1158
(D.C. Cir. 1983) (court has jurisdiction under APA sections
555(b) and 706(1) to compel agency to complete rulemaking
regarding occupational exposure standards within a

reasonable time).

In its brief to this Court, the government acknow

ledges

that there is no need for a separate mandatory duty with

respect to several kinds of cases. Gov’t Brf. at 20. T

hus, it

states that “Section 706(1) permits a court to order an agency
to respond to a rulemaking petition within a reasonable time

S re s g e
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... or to make a ‘final determination’ on an administrative
complaint . . . or to act on a permit application.” Jd. (internal
citations omitted). However, the government omits an
extremely important category from this list: the situation
where the agency on its own initiates a specific administrative
proceeding — even a discretionary one — but fails to bring
it to a conclusion “within a reasonable time.”] 5 U.S.C.
§ 555(b).

In such cases, pursuant to 5§ U.S.C. §§ 555(b) and 706(1),
a court may review a proper plaintiff’s complaint that the
agency has “unreasonably delayed” concluding that
proceeding, and, should the court agree with the plaintiff’s
contention, pursuant to section 706(1), the court “shall” order
the agency to reach a final decision. See, e.g., |Interstate
Natural Gas Ass’'n of America, 285 F.3d at 57; see also Grand
Canyon Air Tour Coalition v. FAA, 154 F.3d 455,478 (D.C.
Cir. 1998) (even though agency had discretion to determine
best way to reduce aircraft noise over Grand Canyon, once
agency issued Advance Notice of Proposed Rulemaking,
court may entertain petition to compel the agency ta complete
the proceeding within a reasonable time); Cutler|v. Hayes,
818 F.2d 879, 895 (D.C. Cir. 1987) (“[o]nce the FDA elected
to respond to its legislative directive [that over the counter
drugs be both safe and effective] by establishing the OTC
[over-the-counter] drug review program, the APA imposed
an obligation to proceed with reasonable dispatch,” (relving
on 5 U.S.C. §§ 555(b), 706(1))); Telecommunications
Research & Action v. F.C.C., 750 F.2d 70, 73, 76-77 (D.C.
Cir. 1984) (where agency has issued its own ‘Inotice of
inquiry” and solicited public comment on a particular matter,
it must conclude that proceeding within a reasonable time).

k4







